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IN THE 


United States G>iirt of Apjieak 

i 

Disteict op Columbia. j 


No. 8798. 


I 

GEORGE FREDERICK FRENCH and RpGER 
FRENCH, AppellcmtSf | 

i 

I 

GEORGE E. COLBY and INTERNATIONAL BRAID 
COMPANY, Appellees. i 


Appeal from the District Court of the United States for the 

District of Columbia. ! 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT.! 

This is a suit brought by Appellees in the District Court 
of the United States ^or the District of Columbila, under re¬ 
vised statute 4915, 35 U. S. Code 63 (Appellanis’ App. 2), 
asking that Appellee Colby be adjudged the fiifst inventor 
over Appellant George F. French of the subject matter of 
applications for patent filed by said parties, jin the Pat- 



2 


ent Office concurrent decisions of the Examiner of Interfer¬ 
ences and of the Board of Appeals had awarded priority 
of invention to Appellant French (Appellants’ App. 97- 
102 ). 

In the present suit a final judgment was rendered with¬ 
out opinion (Appellants’ App. 13) by the trial court in 
favor of Appellee Colby. From this decision Appellants 
have brought the present appeal. 

STATEMENT OF CASE. 

Appellants are residents of England and the invention 
of George F. French was made in England. It was intro¬ 
duced into the United States at a date prior to the earliest 
date of conception alleged by Appellee Colby. The trial 
court in his findings so held, but nevertheless awarded 
priority of invention to Colby. 

INVENTION IN ISSUE. 

The invention is related to ladder web (French Exh. 1) 
for Venetian blinds, the web consisting of two vertical outer 
bands having cross-straps therein on which the slats of a 
Venetian blind may rest. Prior to the present invention, 
it had been customary to make the two outer bands of two 
different colors for decorative purposes and, as a result, 
the binding-in areas of the cross-straps into the outer bands 
showed specks or blemishes on the outside of the bands 
(Colby Exh. 5). 

The present invention overcomes the defect and accom¬ 
plishes it by making the warp threads of the cross-straps 
of two colors, each alternate thread being of the color of 
one of the outer bands and the other alternate threads 
being of the other outer band. The binding-in of the cross¬ 
strap warp threads is such as to bind in only the corre¬ 
sponding color in each of the bands. 

All these structural features are readily visible by merely 
a casual inspection of the ladder web in issue, and, in ac¬ 
cordance with well established practice the invention is con- 
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sidered to be of the simple character which is i^^derstand- 
able by a mere inspection. 

INVENTION IS SIMPLE. j 

The invention is of the simple type where thd mere pro¬ 
duction thereof constitutes a reduction to prajjtice. One 
may even, without having any knowledge of the field of 
ladder web, inspect the invention as set forth fpr instance 
in French Exhibit 1, and compare the same witlj the counts 
involved in the present suit and be able to readily see and 
comprehend the construction. For instance, Coimt 1 reads 
as follows: 

*‘An integrally woven ladder construction consisting 
of two main webs having exterior faces of differing 
color characteristics, connected at their interior faces 
by cross tapes having color characteristics which in¬ 
clude the color characteristics of both of the outer webs 
as a result of the cross tapes being constructed of wefts 
and of warps part of which possess the colot’ character¬ 
istics of one main web and which are inteijwoven into 
only that main web, and the other part of which possess 
the color characteristic of the opposite ma^n web and 
which are interwoven into only said opposite main web, 
while the warps which possess the unlike 'color char¬ 
acteristics of the main web extend over apd adjacent 
to the inner surface of that main web, whereby each 
main tape is free on its exterior surface frdm the color 
characteristic of the opposite main web.’^ j 

Comparing this with French Exhibit 1, it id quite easy 
to see that said exhibit has all of the elements o|f the count. 
There is present the two main webs, one of ifed and the 
other of gray which, of course, have exterior f^ces of dif¬ 
fering color characteristics. By noting the inside of the 
web, it will be seen that the two main webs ar^ connected 
at their interior faces by cross tapes regulajrly spaced. 
These tapes have color characteristics of both bf the outer 
webs, namely, having both red and gray threads. 
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It can also be readily seen that of the two colors of 
threads in the cross tapes, only that color which corre¬ 
sponds to the color of the main web to which it is attached, 
is woven into the same. In other words, the red threads 
of the cross tapes are woven into the red main web, while 
the grey threads are woven into the grey main web. Also, 
the opposite color lies on the inner surface of the main web, 
as for instance, the grey threads will lie on the inner sur¬ 
face of the red main web. 

The final limitation of Count 1 is to the effect that each 
main web is on its exterior surface free from the color of 
the opposite main web. For example, the exterior surface 
of the red main web is free from any specks of the grey 
threads of the cross tapes. 

POINTS EELIED UPON. 

Appellants consider that Judge Davies, who decided the 
case in the District Court, was in error in several respects, 
and Appellants will rely upon the following points in the 
present appeal. 

1. The District Court erred in not holding that George 
F. French made the invention in issue and reduced the same 
to practice in England prior to January 1939. 

2. The District Court erred in not holding that Appel¬ 
lants have proven at least a conception of the invention by 
introduction thereof in the United States during the first 
week of February 1939. 

3. The District Court erred in not holding that the re¬ 
ceipt of an embodiment of the invention in this country and 
the disclosure thereby to Harris and Miss Donovan in Feb¬ 
ruary 1939 constituted a reduction to practice of the inven¬ 
tion in this country. 

4. The District Court erred in not holding that the dis¬ 
closure of the invention to Gibbons by Harris on Feb. 28 
or March 1,1939 constituted a reduction to practice of the 
invention in this country. 
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5. The District Court erred in not holding that Gibbons 
reproduced the invention not later than Marcli 10, 1939, 
and also not later than March 16,1939, and that' these em¬ 
bodiments constituted additional reductions to practice. 

I 

6. The District Court erred in not holding th^t immedi¬ 

ately upon the disclosure of the invention to Gibbons he 
took all possible steps to change the production pf the mill 
so as to embody the invention in issue. | 

7. The District Court erred in not holding tiat Appel¬ 
lants were diligent from the date of introducl|ion of the 
invention into this country of June 26, 1939, the filing date' 
of the application of French involved herein. I 

8. The District Court erred in not holding thait Frenches 
British application corresponding to the United I States ap¬ 
plication, and filed in Great Britain on April 6, 1.939, was a 
constructive reduction to practice of the inventjion in this 
country. 

9. The District Court erred in holding that Colby con¬ 
ceived the invention on March 6,1939. 

I 

THE FIRST INVENTOR OF THE SUBJECT'MATTER. 

1 

George F. French has testified (Appellantsf App. 86) 
that he conceived the subject matter in Decembe^, 1937 and 
he disclosed it in detail to his son, Roger Frei^ch, in Jan¬ 
uary, 1938. The conception and disclosure took place in 
England, and the disclosure was quite in detail, as testified 
to by both George F. French and Roger French (Appel¬ 
lants’ App. 87-88 and 77). I 

The invention was further explained by jGeorge F. 
French to Spencer Broughton in England who, '|;eith the as¬ 
sistance of others, made and fully tested ladder web in 
April, 1938 (Appellants’ App. 91-92). The testimony to 
this effect is' clear and conclusive by the thre^ witnesses, 
George F. French, Roger French, and Spencer Broughton. 
Their testimony is accompanied by specimens (French 
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Exhs. lA, IB and 1C) showing that the ladder web pro¬ 
duced in April, 1938 conforms with the issues of the pres¬ 
ent suit. 

Not only did French in England manufacture the new 
ladder web, but it was tested and found satisfactory there. 
This testimony was given by Roger French, George F. 
French and Broughton (Appellants’ App. 79, 87 and 91). 
All of these witnesses testified that the tests of the new lad¬ 
der web were satisfactory. There was no cross examina¬ 
tion on this point of these witnesses and it must be taken 
as conclusive that French produced the ladder web in Eng¬ 
land in 1938 and reduced it to practice at that time. 

INTEODUCTION OF FRENCH’S INVENTION INTO 
THE UNITED STATES. 

On January 27,1939, Roger French sent a letter (French 
Exh. 14 and 14A) bearing that date (Appellants’ App. 79) 
to the United States, to the attention of John D. Harris, 
the letter bearing No. 600 in the series of correspondence 
between the parties. Attached to the letter was a sample 
of the ladder web here in issue (French Exh. 1 and 25) and 
both were mailed on or about January 27, 1939. 

The letter (French Exhibit 14) and the sample (French 
Exhibit 1) were both received by Harris and his secretary. 
Miss Theresa Donovan, in the first week of February, 1939 
(Appellants’ App. 45 and 72) at New York City where the 
office of Thomas French & Sons, Ltd., a corporation of the 
state of New York, was located. 

All of the novel features of the invention were readily 
visible to both Harris and Miss Donovan, and both having 
been accustomed to handling ladder web for a number of 
years, instantly appreciated the differences between the 
new and the .old. In fact. Miss Donovan in giving her testi¬ 
mony, picked out this sample from among a large number 
which were on the desk before her when she was testifying 
(Applicants’ App. 72). This shows that she recognized 
the invention in issue and had no difficulty in distinguishing 
it from other ladder webs. 
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Harris, of course, understood it fully, as this |was exactly 
what he had been asking for previously, and n|)w when he 
obtained it he certainly knew what it looked!like. It is 
emphasized that the invention is not in the method of mak¬ 
ing the article in question. Had that been in issue then 
neither Harris nor Miss Donovan would be qualified to 
understand the same. Since the invention is not the method 
of production but is in the article itself, a mer^ inspection 
of the article is all that is necessary to understand the de¬ 
tails of construction, namely, the two color stra^ warps and 
the binding-in so that the opposite color does i^ot show on 
the outside of the bands. It is quite obvioufe that both 
Harris and Miss Donovan understood the invention and 
the receipt by them of the sample constitutes a ^ull disclos¬ 
ure in this country and a reduction to practice. 

The letter (French Exhibit 14) by itself, eVen without 
the sample, clearly indicates to such persons as Harris and 
Miss Donovan what the construction of the sajnple is, for 
it states that j 

^‘the cross tape is in both colors of whi^h only the 
appropriate one is bound into each body, ^he strength 
of binding is not quite as much as before, but quite 
adequate”. (Appellants* App. 94-95) i 

Therefore, even if only the letter had come to tjbis country, 
it would have been a disclosure of the invention [here. Since 
both letter and sample arrived, they conclusively show the 
reduction to practice in the United States. 

Therefore, the receipt of French Exhibits 1 and 14 in 
this country, in the first week of February, ]{939, consti¬ 
tutes a disclosure here and a reduction to practice here. 
Both tribunals of the Patent Office decided that the receipt 
of these Exhibits in this country was introduction into the 
United States. The Board of Appeals gave thej date as the 
first week of February, 1939 and the Examiner of Inter¬ 
ferences, being more cautious, gave the date a]s being not 
later tha/n March 5,1939 (Appellants* App. 100^101). Both 
dates are ahead of Colby *s alleged date of concteption. 
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FURTHER ACTIVITIES ON BEHALF OF 
' APPELLANTS. 

It was Harris’ intention, immediately upon the receipt 
of this sample, to bring it to the mill of Thomas French & 
Sons, Ltd., the mill being located at Fall River, Massachu¬ 
setts. At the mill there was Edwin J. Gibbons, mill man¬ 
ager, who understood not only the structure of the inven¬ 
tion in issue but also the method whereby it might be 
produced. 

^ However, Harris had an accident on February 8, 1939 
which placed him in bed with broken ribs until February 
' 24,1939 (Appellants’ App. 41-42, 46,100). He returned to 
his office on that date and on February 27,1939, he planned 
to go to Fall River and had Miss Donovan prepare a memo¬ 
randum of the matters to be discussed with Gibbons there, 
the memorandum being French Exhibit 15 (Appellants’ 
App. 46 and 73). An inspection shows that one of the mat¬ 
ters to be discussed was the new ladder web sent from Eng¬ 
land, stating as follows; 

“TU-TONE TAPE—Manchester has made a sample 
eliminating specks in Mingled.” 

Harris testified that he disclosed the invention to Gibbons 
at Fall River either on Februarv 28 or March 1, 1939 dc- 
pending on whether he left for Fall River by train or auto 
(Appellants’ App. 46). This is corroborated by Gibbons 
who said that the sample (French Exhibit 1) was given to 
him by Harris in the first two or three days of March, 1939 
(Appellants’ App. 14). Harris’ recollection of the date 
was better because it was fortified by the memorandum 
(French Exhibit 15). Gibbons fully appreciated the inven¬ 
tion by a simple inspection thereof and he even testified 
that he would have understood a description over the tele¬ 
phone just as well (Appellants’ App. 26). 

Harris returned to New York shortly after the disclosure 
and took back with him about one-half of the sample 
(French Exhibit 1 Appellants’ App. 43). He also intro- 
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duced into evidence that piece of ladder web wjiich he had 
taken back to New York with him, it being in Evidence as 
French Exhibit 25. Gibbons in his testimony (jA.ppellants’ 
App. 26) also stated that Harris had part of jthe sample 
with him because Gibbons later saw that sample] in the New 
York office, as follows in cross-examination: j 

‘‘Q. Did he have another piece of it that be (Harris) 
took away with him? A. I couldn’t say, but I think so. 
Yes, I know he did, because I think I saw tpat piece at 
one time. I saw that in New York, and at ^ time when 
this (French Exh. 1) was still in Fall Rivet.” 

I 

On March 6, 1939, at 8 P. M. from New Yorjc City (Ap¬ 
pellants’ App. 52) Harris left for a trip to the !^iddle West 
and his intinerary was typed two days before ([A.ppellants’ 
App. 65) by Miss Donovan (Appellants’ App^ 53). This 
is in evidence as French Exhibit 20 and shows duite clearly 
that Harris intended to visit Bostwick-Goodell (company, at 
Norwalk, Ohio, on the next day. Harris himself typed an 
outline of three matters which he was to discus^ with Bost¬ 
wick-Goodell Comi^any (French Exhibit 21). |He arrived 
there on March 7, at about 1:30 P. M., and discussed the 
three matters with Goodell, one of the matters being, as 
shown in Exhibit 21, the new ladder web involved in the 
present suit, as follows: j 

“BOSTWICK: IWG re Tu-Tone. Show iiew idea so 
that cross stra}) threads do not show through. This is 
new, may interest them”. , | 

I 

As further evidence that he did discuss with, knd disclose 
French Exhibit 25 to Goodell, is seen from the letter Harris 
wrote on March 7,1939 (French Exhibit 13) to gibbons and 
which was duly received by the latter. This ijs a contem- 
j)orary docmiient which conclusively proves th|e disclosure 
of the sample to Goodell on that date, and it s^ys in part: 

“Bostwick likes the idea of the mottled crc^ss straps so 
that the binding does not show on the outir tape, this 
is like the sample England made up”. i 
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The fact that Harris left on his trip from New York on 
March 6th shows that he was at Fall River, Mass., not later 
than March 4th. This contrasts with appellees’ alleged 
date of conception of March 7th. 

Gibbons began work on the reproduction of French Ex¬ 
hibit 1 as soon as he received it. Before March 10, 1939 
(Appellants’ App. 18) he had produced at least one em¬ 
bodiment of the invention in issue (French Exhibit 3) and 
he had produced a chain draft thereafter which is dated 
March 10, 1939 (French Exhibit 2). His work continued 
and before March 16, 1939 he had produced another chain 
draft and samples of a different pattern, called Dekratape, 
of the invention in issue (French Exhibits 10, 11 and 12). 
All of these were reductions to practice. The evidence 
further shows that activities were continuous and that com¬ 
mercialization of the invention by offer and sale took place 
at the same time and there was no lapse in the activity of 
Harris and Gibbons. 

Among such activity was the sending of a sample of the 
new ladder web made by Gibbons to National Venetian 
Blind Co. on March 16, 1939 (French Exhibit 16). On 
March 18, 1939, National Venetian Blind Co. sent a tele¬ 
gram (French Exhibit 17), approving the new construction 
of the ladder web made in accordance with the invention in 
issue, and ordering Thos. French & Sons, Ltd. to proceed 
with supplying them with ladder web of this type. There¬ 
upon the production of the new ladder web was started and 
continued and expanded as the looms became available for 
the new construction. 

Immediately upon the disclosure to Gibbons of the inven¬ 
tion. Harris told him to start production of the new ladder 
web as quickly as possible. Harris stated on cross-examina¬ 
tion as follows: 

“Q. Do you know when the first hidden stitching of 
the cross straps was put on the market by your Ameri¬ 
can concern? A. It is hard to say, because after this 
sample came over, I asked Mr. Gibbons to get busy as 
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quickly as possible to convert all the newej- manufac¬ 
tured Tu-Tone tape with this principle. Of course, it 
w’as difficult to do, because we still had | unfinished 
woven ladder web in the looms. Of course, jwhen they 
ran out, then we would make the looms, or set the 
looms, in order to manufacture in this manner; but the 
exact date—as near as possible after the receipt of the 
samples: that is the best answer I can make tb it.” (Ap¬ 
pellants’ App. 63-64) [ 

On March 20, 1939, Harris wrote to Gibbons at the mill, 
instructing him to ^‘proceed and manufacturef’ (French 
Exhibit 9) the new ladder web for National Venetian Blind 
Co. On March 23, 1939, Harris wrote a letter to England 
(French Exhibit 18), in which he makes the de^nite state¬ 
ment that the new ladder web was easily analyzed by Gib¬ 
bons. On March 30, 1939, a letter was writteiji to Thos. 
French & Sons, Ltd. of New York by Canadian Yentilating 
Shades (French Exhibit 19), asking for prices <^n the new 
ladder web made in accordance with the inventi<^n in issue. 
On April 6, 1939, French’s British applicationj was filed, 
which constitutes a further reduction to practice., 
Summarizing the activities of Appellants, wC find that 
the invention in issue which was a reduction to practice, 
was received in this country in the first few days] of Febru¬ 
ary 1939. It was placed in the hands of Gibbon^, the Mill 
Manager, on February 28 or March 1, 1939. B(e immedi¬ 
ately took steps looking to production, and by iMarch 10, 
1939 had reproduced the ladder web in this counfry. From 
that time on the invention was commercialized! by actual 
production in the mill, which was changed over ^o the new 
web as soon as possible. On the other hand, Coljby’s earli¬ 
est asserted date of conception was March 6 oii March 7, 
1939. I 

The British application of George F. French, on which 
the United States application is based, was filed ii England 
on April 6,1939, as shown by the oath attached to French’s 
original United States application (Colby’s Ejhibit 50). 
Under the International Convention this date Constitutes 
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a reduction to practice and it is not necessary to show any 
activity thereafter. 

Therefore, we see that the invention in issue was intro¬ 
duced into this country at the beginning of February, 1939 
and was known to at least three persons who understood the 
invention prior to the earliest date claimed by plaintiffs. 
Activities on behalf of defendants were continuous and 
vigorous and there was no intention to abandon the inven¬ 
tion. Under these circumstances, it must be held that 
George F. French conceived the invention, reduced it to 
practice, and introduced it into the United States prior to 
any date available to Appellees, and French, therefore, is 
the prior inventor. 

SUMMARY OF ARGUMENT. 

1. Three witnesses have testified on behalf of Appellants 
that the invention was made in England prior to 1939 ,and 
was tested satisfactorily there. French Exhibit 14, which 
is a letter written by Roger French on January 27, 1939, 
had attached thereto a sample of the invention now in evi¬ 
dence as French Exhibits 1 and 25. This letter was dis¬ 
patched to the United States and arrived here in the first 
few days of February 1939. Since the letter contains a 
clear description of the invention, and a sample was at¬ 
tached thereto, the receipt of these items in the United 
States constitutes a reduction to practice in the United 
States on the date of receipt. 

2. The invention is of an extremely simple nature and 
can be readily be comprehended in full by the layman. It 
is not necessary that one be a weaver to comprehend the 
nature of the invention. The ladder web attached to 
French Exhibit 14 was seen by Harris and his Secretary, 
Miss Donovan in February 1939. Both could by an inspec¬ 
tion of the ladder web understand the construction thereof. 
The principal feature is that the cross tapes be made of 
threads of two colors, with only the corresponding color 
being bound into each of the main webs. Any lay person 
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would readily see and comprehend such a structure. At 
the taking of testimony, both Harris and Mip Donovan 
readily picked out French Exhibit 1 from a Considerable 
number of samples of ladder web on the desk before them. 
Even though neither of them was a skilled weaver and 
could not possibly reproduce the article, they understood 
the construction and therefore the disclosure j to them at 
the beginning of February 1939 constituted a cbnception of 
the invention in this country and a reduction I to practice 
thereof. i 

3. Harris had intended immediately to brin^i the sample 

(French Exhibit 1) to the mill at Fall River, Mass, and 
give it to Gibbons, the Mill Manager. He was delayed for 
about three weeks by reason of a fall which broke several 
ribs and put him in bed for this period. He returned to 
the oflSce on February 24, 1939, and on February 27, 1939, 
prepared a memo, which is French Exhibit 15j one of the 
items on which was a discussion with Gibbons o^ the inven¬ 
tion in issue. He left the next day, and depending upon 
whether he went by automobile or railroad, ijie does not 
recall which, he showed the invention to Gibboiis either on 
February 28 or March 1, 1939. Gibbons states that this 
disclosure was made to him in the first two or! three days 
of March 1939. It could not possibly be later jhan March 
4, 1939 because Harris returned to New York w|th one-half 
of the sample in his possession. He planned a I trip to the 
Middle West on March 6, 1939 and had an itinerary typed 
in New York two days before March 6th. Therpore, there 
was a disclosure to Gibbons, who was so highlv skilled in 
the field that he could reproduce the item, anji such dis¬ 
closure came not later than March 4,1939. Thisj constitutes 
a reduction to practice as of such date. | 

4. Gibbons, the Mill Manager, began work ijnmediately 
on the reproduction of the invention in issue arid not later 
than March 10,1939 he had made a satisfactory jladder web 
in accordance with the invention in issue, which is in evi- 
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dence as French Exhibit 3. This constitutes a still further 
reduction to practice of the invention. 

5. As soon as he had completed the first sample, Gibbons 
started work on a different pattern of ladder web embody¬ 
ing the invention in issue. His work culminated on or be¬ 
fore March 16, 1939 in the production of a ladder web 
known commercially as Dekratape, having a fancy pattern 
on one of the main webs. Samples of this embodiment are 
in evidence as French Exhibits 10, 11 and 12. These ex¬ 
hibits constitute still further reductions to practice of the 
invention. 

6. No further work or any acts of diligence were required 
of Appellants. Even if the various activities outlined above 
were not reductions to practice, there was continued activ¬ 
ity from the time the invention was received in this country 
in February 1939. There was every intent on the part of 
Thomas French & Sons, Ltd. to promptly exploit the inven¬ 
tion in this country, and there was no thought of delaying 
such exploitation, nor of abandoning the invention. The 
filing date in England of April 6, 1939 under the Inter¬ 
national Convention, constitutes a reduction to practice in 
this country of the invention in issue. 

7. As soon as Gibbons received the sample sent by Eng¬ 
land around March 1, 1939, his work was continuous and 
before the month was gone, he had made various samples 
of the invention in issue and had actually begun commer¬ 
cial manufacture thereof in the looms at Fall River. 

8. The Trial Judge awarded Colby a date of conception 
of March 6, 1939, which Appellants dispute. A full dis¬ 
cussion of the Colby evidence will be made in a 
reply brief which Appellants expect to file. Even if Colby 
be accorded this date, there is ample evidence of introduc¬ 
tion into this country, disclosure to at least three individ¬ 
uals and continued activity and reductions to practice prior 
to the best date that Colby may be entitled to. 
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ASaUMENT AND LAW. 

i 

I. Invention Made in a Foreign Country. 

A foreign inventor may prove a date of invention prior 
to Ms filing date in the United States and prior to his Con¬ 
vention filing date in Ms own country. It is merely neces¬ 
sary, under the authorities, that he couple the work done 
in a foreign country with activities in the United States. 

In the case of Electric Storage Battery Co. v. Shimadzu, 
307 U. S. 5, there was involved a foreign inventir who had 
come to this country and had obtained patents! on his in¬ 
vention made in the foreign country. The | defendant 
asserted prior use in this country. The questiojn arose as 
to whether plaintiff would be allowed to prov^ a date of 
invention going back of his filing date in the United States. 
The Supreme Court fully and carefully considered the 
entire situation, and particularly. Sections 488^ and 4887 
of the Revised Statutes on which the filing of applications 
for patent is based. The Court pointed out tpe various 
changes wMch had been made in the Statutes olver a long 
period of years, and then concluded as follows: j 

((• « • Sections 4886 and 4887 have repeat¬ 

edly been amended and other portions of |the patent 
act have been revised and amended from time to time 
since the decisions pointing out that Section 4886 did 
not prevent the foreign inventor from carj’ying back 
his date of invention beyond the date of his applica¬ 
tion. Congress has not seen fit to amend ihe statute 
in this respect and we must assume that ijt has been 
satisfied with, and adopted, the construction given to 
its enactment by the courts.” j 

The Court stated that there was nothing to prevent a for¬ 
eign inventor from carrying his date of invention back of 
his filing date in the United States. | 

In the case of Hamifer v. Price, 96 F. 435, it wa^, in effect, 
reiterated that a foreign inventor is not limited to his filing 
date in the United States and that such an inveutor could 
go back to 
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“the date of disclosure in this country of knowledge of 
said invention.” 

n. Mere Making of Simple Device is Reduction to Practice. 

The law recognizes that certain inventions of complicated 
nature require, in order to reduce the same to practice, that 
certain tests be applied to them in order to determine 
whether they operate. The law also recognizes that certain 
inventions are of such simple character that a mere'making 
of a sample or model is sufficient to enable people to under¬ 
stand the same, so that no testing thereof is necessary. 

In the case of Sherman v. American Telephone and Tele¬ 
graph Company, 49 Pat. Q. 502, 38 F. S. 360, such a situa¬ 
tion arose in connection with a suit under R. S. 4915 
relating to priority of invention. The Court set forth the 
tests necessary, in various circumstances, in the following 
words: 

“And speaking of the requirements of tests in reduc¬ 
tion to practice, the author (Walker on Patents, Vol. 1, 
p. 386), quotes Sydeman v. Thoma, 32 App. D. C. 362. 
This case divides the decisions on this much-litigated 
question into three classes. The first includes devices 
so simple and of such obvious efficacy that construction 
of one of a size and form intended for, and capable of 
practical use, is held sufficient without tests in actual 
use. The second consists of those where a machine 
embodying every essential element of the invention, 
having been tested, and its practical utility for the in¬ 
tended purpose demonstrated to reasonable satisfac¬ 
tion, has been held to have been reduced to practice, 
notwithstanding it may not be a mechanically perfect 
machine. The third class includes those where the ma¬ 
chine is of such character that the particular use for 
which it is intended must be given special considera¬ 
tion, and require satisfactory operation in the actual 
execution of the object.” 

This Court, in the case of Sydeman et al. v. Meade, 32 
App. D. C. 362, stated as follows as to what constitutes a 
reduction to practice: 
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‘‘Decisions involving this often-litigated question of 
actual reduction to practice may be divided! into three 
general classes. The first class includes devices so 
simple and of such obvious efficacy that the complete 
construction of one of a size and form intendjed for and 
capable of practical use, is held sufficient wpithout test 
in actual use. (Mason v. Hepburn, 13 App|. D. C. 86, 
89; Lindenmeyer v. Hoffman, 18 App. DL C. 1, 5; 
Loomis V. Hauser, 19 App. D. C. 401, 404; Couch v. 
Barnett, 23 App. D. C. 446, 449; Rolfe v. Hbffman, 26 
App. D. C. 336, 342.)’^ 

In the present case, the invention is simple and falls 
within the first class outlined in the above quotations. The 
ladder web which was produced in England by French and 
sent to this country was of a size and form intended for, 
and capable of practical commercial use. The physical 
characteristics of the new ladder web were obvious to any¬ 
one who inspected the same, and no tests or actual commer¬ 
cial use was necessary in order to reduce the inyention to 
practice. The mere making thereof was sufficienjt. 

Therefore, one must conclude that Appellants reduced 
the invention to practice by the making of the ladder web 
(French Exhibits 1, lA, IB, 1C and 25). As the result, the 
mere making of these samples and the introduction into 
this country constitutes a reduction to practice and can be 
overcome only by proof of Appellees that they made the 
invention prior to French. This, of course, they have com¬ 
pletely failed to do since they allege a conceptioii date not 
earlier than March 6^ 1939, and the invention of George F. 
French was introduced into this country in February, 1939. 

j 

ni. Filing of Foreign Application is Establilshed 

by the Oath. 

The oath attached to George F. French’s original United 
States application (Colby Exhibit 50) swears that the Brit¬ 
ish application had been filed on April 6, 1939. j This, in 
the absence of any testimony to the contrary, e stablishes 
prima facie this date as the date of filing of the Convention 
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application in England. This is adequately set forth in 
the decision of the Commissioner of Patents in Steel et al. 
V. Myersf 205 0. G. 1021, in the following language: 

**If an applicant who is involved in interference has 
stated in the oath to the original application that he 
filed the application in a foreign country, that should 
be taken, in my opinion, as establishing prima facie 
that the foreign application was filed by him or with 
his knowledge and consent.” 

Therefore, the British application is a constructive reduc¬ 
tion to practice. 

TKIAL COURT’S FINDINGS. 

The Judge of the District Court, Honorable Elmer D. 
Davies, did not render any opinion in the case, so that the 
basis of his reasoning in in awarding priority to Colby 
cannot be satisfactorily determined. The Trial Court filed 
findings of fact and conclusions of law (Appellants App. 
7-10). 

As to French’s invention, in Finding No. 3 he held 
that French had made the ladder web in accordance with 
the invention in issue prior to January 27, 1939, in con¬ 
junction with Broughton and his associates. In Findings 
No. 4 and 5, the Court held that Roger French wrote a 
letter which contained a sample of the ladder web, and 
these were received by Harris and Miss Donovan in the 
first week of February, 1939. 

The Court held in Finding No. 6 that Harris had intended 
to bring the sample to the attention of Gibbons, the Mill 
Manager, within a few days of Harris’ receipt of the sample 
but an accident kept him until February 24,1939. 

In Finding No. 8, the Court stated that Harris went to 
Fall River and disclosed the ladder web in issue to Gibbons, 
early in March, 1939. He also held that Harris left part 
of the ladder web (Finding No. 9) with Gibbons, and took 
the other part back to New York with him. 
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The Court also held, in Finding No. 17, that (Dolby dis¬ 
closed the invention to others on March 6, 1939. | This fact 
is disputed by Appellants. j 

All the tribunals which have considered the evidence in 
the case have held that the invention was introduced into 
the United States by French at the beginning i)f Febru¬ 
ary, 1939 and that Harris and Miss Donovan sawjit at that 
time and also that Gibbons had it in his possessjion on or 
about the first of March, 1939. All of the tribujaals have 
agreed in effect that Gibbons had the sample in his posses¬ 
sion prior to any date that could be accorded to Colby. 
In view of these facts, which are substantially agijeed upon, 
it is difficult to understand the basis of the Tri4l Court’s 
holding that Colby was the first inventor. It ii particu¬ 
larly difficult to understand the Court’s decisioi^ since he 
had held that Gibbons was capable of understanding the 
invention (Finding No. 27). This, coupled with h^ holding 
that the ladder web in issue was disclosed to him early in 
March, 1939, appears conclusive that French’s Wention 
was fully understood prior to the best date whicb could be 
accorded to Colby. 

Perhaps Judge Davies’ decision was based upon his Find¬ 
ing No. 31, wherein he held that June 26, 1939 i^ the date 
of French’s reduction to practice, and that there was no 
activity shown on the part of French for three months 
prior thereto (Finding No. 32). In this holding, |the Trial 
Court apparently ignored completely several redactions to 
practice made by Gibbons, one before March 10, |1939 and 
another before March 16, 1939, both of which ate in evi¬ 
dence. He also apparently did not take into consideration 
the fact that by March 18,1939, a commercial orderj had been 
received and steps were being taken immediately td) produce 
the ladder web in issue and supply it to the custonler. Also, 
he seemed not to have taken into the consideratioiji the fact 
that French had a British application on file in!England 
on April 6,1939, which according to law constitutes a con¬ 
structive reduction to practice of the invention, Isince the 
United States application of French was filed under the 
International Convention. I 
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In view of the above, it is considered that George F. 
French is the first inventor of the subject matter of the 
invention in issue and this Honorable Court is requested 
to reverse the decision of the District Court and award 
priority of invention to George F. French, with costs in 
in favor of Appellants. 

Respectfully submitted, 

H. C. Bierman, 

141 Broadway, 

New York 6, N. Y. 

R. Peale Herrick, 

Colorado Building, 

Washington 5, D. C. 

Attorneys for Appellants. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

1 Filed May 21 1942 

IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

Civil Action No. 15798. 

George E. Colby and International Braid Company, 
PlaJintiffSf 47 Charles St., Providence, R. I., 

V. 

George Frederick French and Roger French, Defendants, 
Chester Road Mills, Manchester, England. In U. S., 
c/o H. C. Bierman, Atty., 37 W. 43rd St., N. Y. C. 

Civil Action for Issuance of Patent 

The Plaintiffs herein, for their Complaint, allege on in¬ 
formation and belief: 

1. That Plaintiff George E. Colby is a citizen of the 
United States and a resident of East Providence, Rhode 
Island; International Braid Company is a corporation duly 
organized and existing under and by virtue of the laws of 
the State of Massachusetts, and has a regular and estab¬ 
lished place of business in Providence, Rhode Island; 

2. That Defendants George Frederick French and Roger 
French are subjects of the King of England, and are resi¬ 
dents of Manchester, England; 

3. That this is a civil action brought under the patent 
laws of the United States, more particularly under Section 
4915 of the Revised Statutes (U. S. C. Title 35, Section 
63.); 

4. That heretofore, namely prior to April 10,1939 Plain¬ 
tiff George E. Colby, being the original, first and sole in¬ 
ventor of an Improvement in Ladder Web, duly filed in the 
United States Patent Office an application for Letters Pat¬ 
ent on said invention, said application complying in all re- 


speots with the requirements of the law in such ^ses made 
and provided, and complying in all respects with the Rules 
of Practice of the United States Patent Office, Which appli¬ 
cation received Serial No. 266,951; I 

2 5. That on April 6, 1939 by proper instrument in 
writing, George E. Colby assigned his entire title 

and interest in and to his invention and application for Let¬ 
ters Patent therefor, to International Braid Company; 

6. That on June 26, 1939, subsequent to the filing in the 
United States Patent Office of the aforementioned applica¬ 
tion for Letters Patent, and while said application was 
pending in the Patent Office, George Frederick French, a 
subject of the King of England, residing in ijianchester, 
England filed an application for Letters Patent of the 
United States for the same invention as that described and 
claimed in the hereinbefore mentioned application of 
George E. Colby, and such subsequently-filed application of 
George Frederick French received Serial No. 2^1,228; 

7. That on August 8, 1941 George Frederick jFrench as¬ 

signed the entire right, title and interest in aind to said 
invention and application in the United States for patent 
therefor, to George Frederick French and Roger French, 
both of Chester Road Mills, Manchester, England, said as¬ 
signment being recorded in the United States Patent Office 
January 3, 1942; | 

8. That on August 23,1939 the Commissioner |of Patents 
declared an Interference, No. 77,405 between tl^e said ap¬ 
plication for Letters Patent, Serial No. 266,9511 of George 
E. Colby, and said application for Letters Patentj Serial No. 
281,228 of George Frederick French. The issue ^f said In¬ 
terference was revised from that originally declared by the 
Commissioner, and was finally resolved into the following 
counts, in connection with which proceedings were 
had: 

3 Count 1. An integrally woven ladder ccustruction 
consisting of two-main webs having exterior faces of 

differing color characteristics, connected at their interior 
faces by cross tapes having color characteristic^ which in- 


elude the color characteristics of both of the outer webs as 
a result of the cross tapes being constructed of wefts and 
of warps part of which possess the color characteristics of 
one main web and which are interwoven into only that main 
web, and the other part of which possess the color charac¬ 
teristic of the opposite main web and which are interwoven 
into only said opposite main web, while the warps which 
possess the unlike color characteristics of the main web ex¬ 
tend over and adjacei^ to the inner surface of that main 
web, whereby each main tape is free on its exterior surface 
from the color cha^racteristic of the opposite main web. 

Count 2. Ladder webbing composed of two outer band¬ 
ings, joined by woven cross-straps in two rows, those straps 
in one row lying in staggered relationship to those in the 
other row; wherein the outer bandings are different in 
colour; wherein the cross-straps contain warps of both such 
colours; and wherein the strap warps of each colour are 
bound into the banding of corresponding colour by the band¬ 
ing weft, but are merely bound to the inner face of the band¬ 
ing of different colour by the cross-strap weft. 

1 Count 3. Ladder webbing composed of two outer band¬ 
ings, joined by woven cross-straps in two rows, those straps 
in one row lying in staggered relationship to those in the 
other row; wherein the outer bandings are different in 
colour; wherein the cross-straps contain warps of both such 
. colours; and wherein the strap warps of each colour alter¬ 
nate and are bound into the banding of corresponding 
colour by the banding weft, but are merely bound to the 
inner face of the banding of different colour by the cross¬ 
strap weft. 

9. That the said Planitiffs duly presented to the Com¬ 
missioner of Patents, as required by law, full and sufficient 
proof establishing the fact that the said George E. Colby, 
as heretofore alleged, was the true, original and first in¬ 
ventor of the improvement constituting the subject matter 
of said Interference, and after due proceedings had, includ¬ 
ing the presentation of evidence by the other applicant in- 
jvolved in said Interference and hearings before the Inter- 
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ference Examiner and the Board of Appeals of the United 
States Patent Office, the Ommissioner of Patents denied 
priority of invention in the Interference issu^ to the said 
Goorge E. Colby; I 

4 10. That thereupon an appeal was d^ily taken by 

the said Plaintiff, the said George E. Cojlby, from the 
decision of the Commissioner of Patents td the United 

i 

States Court of Customs and Patent Appeals, and that 
thereafter the Defendant herein, George Frederick French 
filed an election under Section 4911 of the Revised Statutes 
(U. S. C. Title 35 Section 59a) that Defendant elected to 
have all further proceedings conducted as provided in Sec¬ 
tion 4915 of the Revised Statutes; 

Wherefore Plaintiffs bring this Complaint finder, and in 
accordance with, the provisions of the Stati^tes, Revised 
Statutes 4915 U. S. C. Title 35, Section 63 m such cases 
made and provided, and pray this Honorable Court: 

1. To decree that the Plaintiff George E. Colby is the 

true, original and first inventor of the subjelct matter of 
said Interference, and that the International i Braid Com¬ 
pany as assignee of all right, title and interest in and to 
the said invention and application of said George E. Colby 
is entitled to receive Letters Patent of the Ifnited States 
for such invention; | 

2. To authorize the Commissioner of Patents to issue 
to International Braid Company as assignee of the said 
George E. Colby a patent on the above designated applica¬ 
tion, including the subject matter of said Inteitference; 

3. For costs and such other and further reli ef as equity 

may require. j 

HERBERT B. BARLOW, 
Attorney for Plaintiffs, 

2005 Industrial Tru^t Building, 
Providence, Rhode jlsland. 
EARLE D. CRAMMOND | 

Earle Building i 

Washington, D. C. i 

Attorney for Plaintiffs 

• ••••••**# 

I 
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5 Filed May 27 1942 

Answer 

The defendants herein, answering the “Civil Action for 
Issuance of Patentstate as follows: 

1. Defendants not being informed, deny the allegations 
of paragraphs Nos. 1 and 5. 

2. Defendants admit the allegations of paragraphs 2, 3, 
7, 8 and 10. 

3. Defendants deny the allegations of paragraph 4, but 
admit that an application was filed in the United States 
Patent OflBce which received Serial No. 266,951. 

4. Defendants deny the allegations of paragraph 6, but 
admit that George Frederick French filed an application in 
the United States Patent Office which is identified as Serial 
No: 281,228. 

5. Defendants deny the allegations of paragraph 9, but 
admit that the Commissioner of Patents denied priority of 

invention to George E. Colby. 

6 Wherefore, defendants pray that the complaint of 
plaintiffs herein be dismissed, that the Court hold 

that the Commissioner of Patents was correct in awarding 
priority of invention to George F. French, and to deny the 
request of plaintiffs that a patent be issued to George E. 
Colby, and that the complaint be dismissed with costs. 

H. C. BIERMAN, 

Attorney for Defend<mts 
37 West 43rd Street 
New York, N. Y. 

• ••••••*•• 

7 Filed Mar 2 1944 

Findings of Fact and Conclusions of Law 

The above entitled cause came on for hearing before the 
Court on the 15th day of November, 1943. Appearances: 
For plaintiffs were Herbert B. Barlow, Attorney, 2005 In¬ 
dustrial Trust Building, Providence, R. I., and Earle D. 
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Crammond, Attorney, Earle Building, WasMn^n, D. C.; 
for defendants was H. C. Bierman, Attorney,! 141 Broad¬ 
way, New York City. I 

Tie cause was submitted upon the pleadings, evidence, 
exhibits, and argument of counsel for plaintiffs and defen¬ 
dants, and after due consideration thereof the (pourt enters 

its Findings of Fact and Conclusions of Law a|s follows: 

1 

Findings \ 

1. The invention in issue is a ladder web |for ventian 

blinds so constructed that the outer bands are! of two dif¬ 
ferent colors, the cross-straps are of altemati threads of 
each of said colors, and the strap threads of corresponding 
colors are bound into the respective outer bandp so that no 
specks of different color show on the outside <|)f the outer 
bands. | 

2. George Frederick French conceived the ijnvention in 
England and disclosed it to Roger French in January, 

1938. 

8 3. Under the direction of George Frederick 

French, Spencer Broughton and his assopiates made 
and tested, with satisfactory results, ladder wieb made in 
accordance with the present invention, prior to January 
27, 1939. ; 

4. On January 27, 1939, Roger French wrotej and sent a 
letter, identified as #600 (French Exhibit 14),|to Thomas 
French and Sons, Ltd. at New York City, saidj letter con¬ 
taining a sample of the ladder web. 

5. The letter of January 27, 1939 and the sample of the 
ladder web arrived in the United Stats and were received 
by Miss Theresa E, Donovan and Mr. John d[ Harris at 
New York City during the first week of February, 1939. 

6. Harris had intended to bring the sample |to the mill 
at Fall River, Massachusetts, to the attention of the mill 
manager, Edwin J. Gibbons, within a few days of the date 
of receipt thereof by Harris, but suffered an accWent which 
incapacitated him and kept him at his home between Feb- 
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ruary 8 and February 24, 1939, on which day he returned 
to his business duties. 

7. On February 27,1939, Miss Donovan prepared a mem¬ 
orandum (Fremdi Exhibit 15) which described the ladder 
web in issue and the fact that Harris was to discuss the 
same with Gibbons. 

8. Harris went to Fall River, Massachusetts, with the 
memorandum and the ladder web in issue, and disclosed 
the same to Gibbons early in March, 1939. 

9. Harris left with Gibbons a part of said ladder web 
received from England (French Exhibit 7), and took the 
other part (French Exhibit 25) back with him to New York. 

10. Gibbons was urged by Harris to promptly reproduce 
the ladder web in issue at Fall River. 

9 11. Plaintiff Colby’s application was filed April 

10, 1939, Serial No. 266,951, and is owned by Inter¬ 
national Braid Company, a Massachusetts corporation. 

12. Defendant French’s application was filed June 26, 
1939, Serial No. 281,228, and is owned by George and Roger 
French, subjects of the King of England. 

13. The Patent Office found there was common subject 
matter in the two patent applications and declared an In¬ 
terference. 

14. The specific issue is whether Colby or French is the 
prior inventor of the common subject matter. 

15. Colby is a technically trained man, being a graduate 
mechanical engineer and previously an overseer of weav¬ 
ing. 

16. Colby had in his own mind the invention in issue 
January 14th, 15th, 1939, or previously. 

17. On March 6, 1939, Colby disclosed the invention to 
one Marshall, an employee under him who understood the 
invention. This date accordingly is Colby’s date of con¬ 
ception. 

18. The first step in producing a different construction 
of weaving is to provide a chain draft for governing the 
loom harness movement. This was made by plaintiff March 
7,1938. 




19. The invention was produced, tested, and irfeduced to 

practice March 8,1939, by Colby. | 

20. Manufacture was begun at once by plaintiff and sam¬ 
ple shipments were made to plaintiff’s Chicago office March 
15,1939, to Cooley March 20,1939, and a quantity] shipment 

to Bostwick-Goodill April 5, 1939. | 

10 21. Defendant George French’s inveiition was 

made in England. i 

22. John Harris is a United States resident an(^ Manager 

of French’s United States company with a facto^ry located 
in Massachusetts. I 

23. Prior to Roger French’s trip to the United States in 

February, 1938, no web or other tangible record existed in 
England of the invention in issue and nothing in the United 
States. I 

24. John D. Harris is not sufficient of a teclpiician to 

understand the invention in issue. | 

25. John D. Harris has found that a ladder web with the 

showing of the stitchings through an “eye sore” ind called 
it “small pox.” He had for many months prior to receipt 
of letter of January 27,1939, tried to get Gibbon^ to elimi¬ 
nate it. I 

26. No disclosure to meet the counts of the is^ue of the 

interference was made by Roger French to John D. Harris 
or anyone else in the United States in 1938. At least in¬ 
sufficient for Harris to tell Gibbons. | 

27. Gibbons was the production manager of tl^e French 

Fall River, Massachusetts, mill. He was the only technical 
French affiliate in the United States who could understand 
the invention. | 

28. The first written record Gibbons has relating to Ex. 1 

is the chain draft dated March 10,1939. | 

29. This chain draft is usually the first stepj taken in 

production work. | 

30. March 10,1939, is the earliest proven date iof knowl¬ 

edge and understanding of the invention to one Capable of 
understanding it and is the date of conception! awarded 
French. ! 
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11 31. French’s reduction to practice is June 26,1939, 
the date of filing United States application. 

32. No activities of party French in the United States 
are shown for a period of approximately three months prior 
to June 26,1939. Diligence is therefore lacking. 

Conclusions 

1. In an Interference proceeding between two patent ap¬ 
plications, foreign activities of one inventor are of no avail 
to him in proof of priority of invention. 

2. No date of conception of a foreign invention can be 
recognized until the invention is introduced into the United 
States. 

3. A foreign invention introduced into the United States 
is subject to the same rigid rules as an invention made in 
the United States. 

4. The patent laws are designed to ultimately make avail¬ 
able to the public an increased fund of knowledge. 

5. Mere unknown transmittal of an invention into the 
United States is not sufficient to substantiate a date of in¬ 
troduction into the country. 

6. For a date of invention to be established in this coun¬ 
try by reason of the introduction of a foreign invention, 
some person in this country must be capable of understand¬ 
ing the invention and the date of such person’s understand¬ 
ing the invention is the date established. 

7. Colby is awarded priority of invention. 

This 29th day of February, 1944. 

ELMER D. DAVIS 
XJ. S. District Judge. 

12 Filed Mar 15 1944 

Judgment 

This cause having come on to be heard upon the plead¬ 
ings, proceedings and the proofs presented by the respec- 
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tive parties, in open court, and having been argijied by coun¬ 
sel for the respective parties, and the Court having consid¬ 
ered the same, it is, therefore, adjudged as foUjows: 

1. That the plaintiff, George E. Colby, is the first, true 
and original inventor of the Improvement in ijjadder Web 
set forth in and claimed by his application for tietters Pat¬ 
ent therefor, serial number 266,951, and formiiig the issue 
of Interference No. 77,405, involving his said application 
and the application of George Frederick Frendi, filed June 
26,1939, serial number 281,228, the said claims | in issue be¬ 
ing in words and figures as follows: 

* 1 
Count 1. An integrally woven ladder construction consist¬ 
ing of two main webs having exterior faces ^f differing 
color characteristics, connected at their interior faces by 
cross tapes having color characteristics which j include the 
color characteristics of both of the outer websj as a result 
of the cross tapes being constructed of wefts a^d of warps 
part of which possess the color characteristics of one main 
web and which are interwoven into only that main web, 
and the other part of which possess the color characteris¬ 
tic of the opposite main web and which are intelrwoven into 
only said opposite main web, while the warps wjiich possess 
the unlike color characteristics of the main web jextend over 
and adjacent to the inner surface of that main wjeb, whereby 
each main tape is free on its exterior surface fr^m the color 
characteristic of the opposite main web.! 

13 Count 2. Ladder webbing composed ojf two outer 
bandings, joined by woven cross-straps in two rows, 
those straps in one row lying in staggered relationship to 
those in the other row; wherein the outer bandings are dif¬ 
ferent in colour; wherein the cross-straps contain warps of 
both such colours; and wherein the strap warps of each 
colour are bound into the banding of corresponding colour 
by the banding weft, but are merely bound to the inner face 
of the banding of different colour by the crosd-strap weft. 

Count 3. Ladder webbing composed of two louter band¬ 
ings, joined by woven cross-straps in two rows, those straps 
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in one row lying in staggered relationship to those in the 
other row; wherein the outer bandings are different in 
colour; wherein the cross-straps contain warps of bo.th such 
colours; and wherein the strap warps of each colour alter¬ 
nate and are bound into the banding of corresponding colour 
by the banding weft, but are merely bound to the inner face 
of the banding of different colour by the cross-strap weft^ 

2. That the Plaintiff, George E. Colby, is entitled to re¬ 
ceive Letters Patent of the United States for his aforesaid 
invention as specified in the before-recited claims of his 
application. 

' 3. That the Commissioner of Patents is authorized to 
grant and issue to plaintiff, pursuant to said application 
and in accordance with the patent statutes, letters i)atent 
for said invention and containing the before-recited claims, 
upon the plaintiff’s filing in the Patent Office a certified 
copy of this adjudication and otherwise compljring with the 
requirements of the law. 

4. That the Plaintiffs recover of the defendant their costs 
and disbursements herein to be taxed. Enter March 13, 
1944. 

ELMER D. DAVIS 
Judge 

Form of Decree approved 
Solicitors for Defendant 

• • • • • • • • « • 

313 Filed Apr 17 1944 

Designation of Record 

Defendants herein hereby designate those portions of the 
record which are to be forwarded by this Court to the Court 
of Appeals of the District of Columbia in connection with 
defendants’ appeal from the adverse final judgment filed 
March 15,1944, 

The items to be contained in the record are as follows: 
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1. Bill of Complaint. j 

2. Defendants’ Answer j 

3. Judgment filed March 15, 1944 j 

4. Deposition of Edwin J. Gibbons (Rec. pp. w-128) 

5. Deposition of John D. Harris (Rec. pp. 16^168) 

6. Deposition of John D. Harris (Rec. pp. 176-208) 

7. Deposition of Theresa E. Donovan (Rec. pjp. 210-216) 

8. Deposition of Roger French (Rec. pp. 216^229) 

9. Deposition of Georg F. French (Rec. pp. 2^9-235) 

10. Deposition of Spencer Broughton (Rec. pp. 235-240) 

11. Defendants’ (French’s) Exhibits 1 toi 26 inclu¬ 


sive. 


314 12. Findings of Fact and Conclusions of* Law dated 

Feb. 29,1944. 

13. (No opinion was filed by the Trial Court) | 

14. This “Designation of Record”. | 

Respectfully submitted, i 

H. C. BIERMAN | 

Attorney for Defendants-Ap¬ 
pellants j 

141 Broadway | 

New York, N. Y. | 

A copy of the foregoing Designation of Recorji is mailed 
simultaneously herewith to Messrs. Barlow & i^rlow, at¬ 
torneys for plaintiffs-appellees, 2005 Industrial Trust Bldg., 
Providence, R. I. 

H. C. BIERMAN | 

Attorney for Deferrants-Ap- 
pellants 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

112 Deposition of Edwin J. Gibbons 

“Edwin J. Gibbons, having been first duly sworn by 
Leonard Gold, a Notary Public of the State of New York, 
was examined and testified as follows: 

‘‘Direct Examination 

‘‘By Mr. Bierman; 

“Q. Please state your full name. A. Edwin J. Gibbons. 
“< 5 . What is your occupation? A. Mill manager, Thomas 
French & Sons, Ltd., Fall Eiver. 

“Q. Massachusetts? A. That’s right. 

“Q. How long have you been mill manager for Thomas 
French & Sons? A. Four years, a week ago yesterday. 

“Q. Have you been there continuously during this entire 
period? A. I have. 

Where do you reside? A. 149 Anthony Street, East 
Providence, Rhode Island. 

“Q. Have you read the counts of the present Interfer¬ 
ence? By ‘counts’ I mean the three claims on the attached 
sheet, which I hand you (handing document to the wit¬ 
ness) ? A. Yes. 

“Q. Do you understand the subject matter thereof? A. 
Ido. 

“Q. I hand you a piece of ladder web contained in an 
envelope, and ask you whether you can identify it. A. This 
is a piece of ladder tape that Mr. Harris sent me in the 
first two or three days of March, 19'39. 

“Q. Who is Mr. Harris? A. Mr. Harris is the 

113 President of the American concern of Thomas French 
& Sons. 

“Q. Where is his office located? A. 620 Fifth Avenue, 
New York. 
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**Q. Wliat is his full namet A. John D. Harris. 

“Q. Do you know who made this sample! |A. It was 
made in Manchester, England, according to Mr. Harris’ 


statement. I 

In whose possession has this sample beeiji since the 
time it was given to you in the beginning of M^rch, 1939! 
A. It has been in my possession all the -time. | 

‘*Q. Up to the present moment! A. That’s ri^ht.” 

Now, I might say this is what he testified about, later in¬ 
troduced as French Exhibit 1. (Handing exhibit to the 
Court.) 

(Continuing reading:) 


Will you describe the construction of this sample! 
A. Well, one body is a solid color, contrasting t<|) the other 


body. I 

“Q. By *body,’ you mean outer band! A. Outer band. 
The straps are constructed of alternate colored!threads in 
the warp, and both of those colors correspond ^ the two 
body warps. The different colors in the strap yrarps bind 
into the body warp of the same color. In ot^ier words, 
where these strap warps are alternate threads of red and 
gray, the gray ends bind into the gray body warp, and the 
red strap warp ends bind into the red body war]^. 

‘^Q. Taking a binding-in where the gray strap! warps are 
bound into the gray band or body, what happens to 
114 the red strap warps at that binding-in! They are 
floated over—'assuming that it is woven! 
with the red on top and the gray on the bottom,j— 

“Q. That is, you are assuming that the— A.| Assuming 
that it is woven with the gray on the top and the!red on the 
bottom. ! 

That is, you are assuming that the lad<^er web is 
woven in the loom with the gray body on top a]nd the red 
body on the bottom? A. That’s right. The ^ray strap 
warp ends are floated over the bottom body filling. 

‘Q. That is, they are bound only to the inner face of the 
red bottom body! 


i 
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“Mr. Barlow; I object to the question as leading.*’ 

The Court. Overruled. 

Mr. Bierman. (Continuing reading:) 

“A. Well, each of these straps is composed of alternate 
threads of the same colors as the two bodies, and the ob¬ 
ject in the whole thing is to make invisible stitching. Nat¬ 
urally, the only way to do that is by interlacing with the 
bodies only the colors of those bodies. 

“Q. And how is the interlacing at the binding-in areas 
accomplished? A. In stitching the bottom body, it would 
be accomplished by dropping the red strap warp ends be¬ 
low the bottom body filling. Of course, that forms one pick. 

It would then be raised up for probably three picks, 
115 and dropped again below the bottom body filling. 

“Q. And what does the bottom body filling do? A. 
It passes over those threads, and, naturally, binds those 
warp threads into the bottom body. 

“Q. You spoke of filling. Does that mean the same as 
weft? A. Yes. 

“Mr. Bierman; The piece of ladder web, relative to 
which the witness has testified, is offered in evidence as 
French Exhibit No. 1.” 

(Piece of ladder web, marked on deposition as French 
Exhibit No. 1 in evidence, was received in evidence.) 

Mr. Bierman. (Continuing reading;) 

“Q. Did you take any steps towards, yourself, at the 
Fall River plant, making Tu-Tone ledder web, in which 
the binding-in areas did not have specks showing through? 
A. Oh, yes. That was January, 1938. 

“Q. I call your attention to a chain draft bearing the 
date March 10, 1939, and ask you whether you can iden¬ 
tify this.” 

The answer is, “Yes.” 

Question:— 

The Court; What do you want to mark that? Do you 
want to offer that in evidence? 


Mr. Bierman. Well, it is marked in evidencb a little bit 
later, after a few questions and answers. | 

The Conrt. All right. | 

Mr. Bierman. (Continning reading;) 

Will yon tell ns what this is? A. This is the chain 
draft for one of onr looms, made ont to effect what 
1)16 we call a hidden stitching. j 

For nse with the Tn-Tone tape? A. For nse 
with the Tn-Tone tape. 

‘‘Q. Who made this chain draft? A. I did. | 

*‘Q. When was it made^ A- March 10, 1939, at the 
latest. It may have been made a day or two before that, 
bnt that is the date I have on here. In othet words, we 
may make this ont and give it to the fixer, and ihen not pnt 
all this data on nntil it comes back. i 

“Q. And the date that this chain draft bears wonld be 
the latest date at which this was made? A. Th^t is tme. 

“Q. Was this a chain draft for a Tn-Tone ladder web 
in which the stitching was concealed? A. Yes. 

“Q. At the time yon made this chain draft, did you have 
before you the sample, French Exhibit 1? A. Ij did. 

“Q. Oan you tell us how long before you maeje the chain 
draft you had French Exhibit 1 in your possession? A. 
Probably five or six or seven days. I 

^‘Mr. Bierman; The chain draft, relative tci which the 
witness has testified, is offered in evidence as French Ex¬ 
hibit 2.’’ I 

The Court. All right. | 

(Chain draft, marked on deposition as Frei^ch Exhibit 
2 in evidence, was received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. Did you use this chain draft to produce iMder web? 
A. I did. I 

“Q. I band you a piece of ladder w^b, and ask 
117 you whether you can identify it. A. Yes, this is a 
piece of ladder web that most likely was produced 
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with that chain draft. So far as our records go, this came 
from the very loom, our No. 7 loom, in which that chain 
draft was used. 

*‘Q. When was this sample made? A. It was made 
March 10, 1939, the same day I made the chain out, or a 
day or two before that,—^not later than March 10. 

“Q. In whose possession was this piece of ladder web 
from the time it was made? A. It has been in our posses¬ 
sion, in our files. 

‘*Q. At the factory at Fall River? A. At the factory at 
Fall River. 

“Mr. Bierman: The piece of ladder web, relative to 
which the witness has testified, is ojffered in evidence as 
French Exhibit No. 3. 

(Piece of ladder web, marked on deposition as French 
Exhibit No. 3, was received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. I hand you a letter dated March 14, 1939, and ask 
you whether you can identify it. A. Yes, this is a letter 
from me to Mr. Harris. 

“Q. That was written by you on the date it bears? A. 
Yes. 

“Q. Was it signed by you? A. Yes. 

“Q. Do you know when it was mailed to Mr. Harris? A. 
Most likely on the date that is shown here, March 14. 

“Q. Will you explain in general what the nature of the 
letter is, as regards the subject matter of this Inter- 
118 ference? A. It is a report on the study I put into 
the Tu-Tone sample, submitted as French Exhibit 1, 
and discusses the interlacing of the hidden stitching. 

“Mr. Bierman: The letter just identified by the witness 
is offered in evidence as French Exhibit No. 4.’^ 

(Original letter, March 14,19'39, Thomas French & Sons, 
Ltd., E. J. Gibbons, to John D. Harris, marked on deposi¬ 
tion as French Exhibit No. 4, was received in evidence.) 

Mr. Bierman. (Continuing reading:) 


I call your attention to a second letter, d^ted March 
14,1939, and ask you whether you can identify ij;? A. Yes. 

Go ahead. A. It is a letter from Mr. Jo^ D. Har¬ 
ris to myself. j 

“Q. Do you recall receiving this letter? A. I do. 

*‘Q. Approximately when did you receive ity A. I re¬ 
ceived it the 15th of March, 1939. i 

“Q. Does that contain any statements relative to the 
subject matter of this Interference? A. Yes, it refers to 
the report from Manchester that the hidden stitching is ef¬ 
fected by binding into each body the proper colcfr, presum¬ 
ably from the strap warp. j 

‘‘Mr. Bierman: The letter identified by the witness is of¬ 
fered in evidence as French Exhibit No. 5.” 

(Original letter. No. 249, March 14,1939, Thomas French 
& Sons, Ltd., John D. Harris, to E. J. Gibbons, marked on 
deposition as French Exhibit 5, was received in evi¬ 
dence.) i 

119 Mr. Bierman. (Continuing reading:) | 

“Q. Referring to French Exhibit 3, do you have a special 
name given to this type of ladder web? A. Thatl particular 
style we tenn ‘Dekratape,’ which means a decorated tape. 

“Q. I call your attention to a letter dated {March 15, 
1939, and ask you whether you can identify it. 4- Yes, this 
is a letter from John D. Harris to myself, received prob¬ 
ably the 16th of March, 1939. 

“Q. Does it have any reference to the subject matter 
of this Interference? A. Yes, it refers to Mr. Harris’ 
question directed to our Manchester branch, asking how 
they accomplished the hidden stitching. | 

“Mr. Bierman: The letter identified by the jwitness is 
offered in evidence as French Exhibit No. 6.” j 

I 

(Original letter. No. 254, March 15, 1939, Thonjas French 
& Sons, Ltd., John D. Harris, to E. J. Gibbons, jnarked on 
deposition as French Exhibit No. 6, was received in evi¬ 
dence.) j 


Mr. Bierman. (Cooitinning reading:) 

“Q. I hand yon another letter, dated March 15, 1939,- 
I and ask yon whether yon can identify it. A. Yes, it is a 
letter from myself to Mr. John D. Harris, referring to a 
sample of the Bekratape that we sent to a cnstomer on the 
Coast. 

Bo yon know what sample of Bekratape is referred 
to in this letter? A. Yes, this one (indicating). It is the 
sample exactly the same as this, excepting we had a rayon 
filling in the back. 

120 “Q. That is, the sample referred to in that letter 

was identical with French Exhibit No. 3, with the 
exception that in the back band, or body, which is in the 
I natnral color, the weft was of rayon? A. That’s right. 

! ‘‘Mr. Bierman: The letter, relative to which the witness 

has testified, is offered in evidence as French Exhibit 
No. 7.” 

(Original letter, March 15,1939, Thomas French & Sons, 
Ltd., E. J. Gibbons, to John B. Harris, marked on deposi¬ 
tion as French Exhibit No. 7, was received in evidence.) 
i Mr. Bierman. (Continuing reading:) 

! Which part of this letter did you refer to, specific¬ 
ally? A. The second paragraph. , 

“Q. I call your attention to a leter dated March 16,1939, 
and ask whether you can identify it. A. Yes, this is a letter 
from Mr. Harris to myself. 

“Q. About when was it received by you? A. I should 
say March 17, 1939. 

*‘Q. Boes that have any reference to the subject matter 
of this Interference? A. Yes. 

I *‘Q. Where is this reference contained? A. In the second 
i paragraph, and practically acknowledges the receipt of 
the samples of Bekratape with the hidden stitches, and 
states that Mr. Harris is going to send these samples to 
! the customer immediately by air mail. 
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‘‘Q. You say this acknowledges the receipt of the Dek- 
ratape samples with the hidden stiches? A. By Mr. Har¬ 
ris. ! 

121 “Q. By Mr. Harris. Had you sent tjiis sample 

to him previously? A. Most likely it wept through 
within a day or two previous to this. | 

“Q. That is, you had sent it to him a day or jtwo before 
the date of his letter? A. Yes. 

‘*Q. The sample referred to in this letter of ^!arch l$th, 
19S9, was similar to some of the products that we have here 
before us? A. Yes. 

“Q. Can you identify one of them? A. Probably the 
same as this French Eiiibit 3, and most likely iiad incor¬ 
porated the rayon filling in the back body, oi| the duck 
body. 

“Q. You are now referring to French Exhi]j)it No. 3? 
A. Yes. I 

‘‘Q. In your answer you stated that the sample referred 
to in the letter of March 16, 1939, was probably [similar to 
French Exhibit No. 3. In what respects was it similar? A. 
Well, as I recall it, it was exactly the same, excepting for 
the rayon filling. 

“Q. The structure of the binding-in portions vras identi¬ 
cal with French Exhibit 3? A. That is true. j 

“Mr. Bierman: The letter, relative to which the witness 
has testified, is offered in evidence as French Exhibit No. 

8.’’ I 


(Original letter. No. 256, March 16,1939, Thomas French 
& Sons, Ltd., John D. Harris, to E. J. Gribbons, iparked on 
deposition as French Exhibit No. 8, was received in evi¬ 
dence.) I 

Mr. Bierman. (Continuing reading:) j 

“Q. I call your attention to a carbon copv of a let- 
122 ter dated March 20, 1939, and ask you wh^her you 
can identify it. A. Yes, it is a letter from Mr. John 
D. Hnrris to myself, received probably on the 21st of March, 
1939, and advises that the— 


i 
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“Mr. Barlow: Just a minute. Do you know any more 
about the letter than— 

“Mr. Bierman: Wait a minute. Don’t interrupt his tes¬ 
timony. 

“Mr. Barlow; I think he had better identify the letter a 
little bit more before he tells what is in it. 

“Mr. Bierman: He is on his way, don’t you see? Pro¬ 
ceed, Mr. Gibbons. 

“A. (Continuing)— advises that the samples sent sev¬ 
eral days previously to Mr. Harris had been received in 
Los Angeles by the customer to whom we had sold the 
Dekratape, and instructs us that the rayon filler on the 
street side of the tape is considered quite an improvement. 

“Q. Did you receive the original of this letter? A. I did. 

“Q. Do you know where the original of this letter is? 
A. In our files in Fall River. 

“Q. Could you produce the letter, if requested to do so? 
A. I could. 

“Mr. Bierman: The carbon copy of the letter relative 
to which the witness has testified is offered in evidence as 
French Exhibit 9.” 

Mt. Barlow. Is the original there? 

123 Mr. Bierman. No. You agree. 

The Court. That objection has been withdrawn? 

Mr. Bierman. Yes, objection withdrawn. 

The Court. Oh, he produced the original. 

(Carbon copy of letter. No. 259, March 20,1939, John D. 
Harris to E. J. Gibbons, marked on deposition as French 
Exhibit 9 for identification, was received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. I call your attention to a chain draft dated March 
16,1939, and ask you whether you can identify it. A. Yes, 
this is a chain draft made out by me, and designed to pro¬ 
duce hidden stitching in a Tu-Tone tape; in other words, 
by the use of a mottled strap. 


*‘Q. Will you explain the meaning of ‘mottiled strap*! 
A. The term is accepted to mean one in which the alter¬ 
nate colors are used in the warp to the straps. 

What is the meaning of the term * mingled* when 
applied to ladder web? A. Usually is meant tc* describe a 
gray body in the warp and olive drab filling. 

*‘Q. WTio made this chain draft? A. I made it. 

“Q. When did you make it? A. It must havfe been pre¬ 
vious to March 16, 1939, because that is the d«^te that ap¬ 
pears on here. | 

‘‘Q. There is a notation on the chain draft, ‘G(-39.* What 
does that mean? A. That is the file number, pr the pro¬ 
gressive number that we assign to any accepted chain or 
any accepted sample that we make. 

“Q. What do you mean by the word ‘accepted,* as you 
have used it in your answer? A. Well, in developing 
124 any kind of web, we may make a chain dp^aft out on 
which we might want to make some chjanges, and 
after those changes are made, which may incoi[porate im¬ 
provements over the original draft, we make oUt one that 
includes all the improvements. i 

“Q. And the chain draft of March 16, 1939,| has all of 
the improvements, and is a final draft? A. Y^esj 
^‘Mr. Bierman: The chain draft identified % the wit¬ 
ness is offered in evidence as French Exhibit Noj. 10.*’ 

(Chain draft, March 16, 1939, marked on deposition as 
French Exhibit No. 10, was received in evidence^) 

Mr. Bierman. (Continuing reading:) 

‘‘Q. Did you make a ladder web in accordan<ie with the 
chain draft, French Exhibit No. 10? A. We dii 
“Q. How soon after the date of Exhibit 10 di(i you make 
such ladder web? A. It would be not later thap the date 
shown in the draft. j 

‘‘Q. I call your attention to two samples of l^der web, 
each of them bearing the notation *G-39.* Can y^ identify 
them? A. Positively, made from the same chain|draft. 


24 


*‘Q. French Exhibit 10? A. That^s right. 

‘‘Q. When were they made? A. Not later than March 
16, 1939. 

*‘Q. Where have the samples which you are now hold¬ 
ing been since that date? A. In our files in Fall Biver, 
along with the chain draft. 

The witness testifying with these two in his hand 

125 (indicating). 

(Continuing reading:) 

“The pieces of ladder web identified by the witness are 
offered in evidence as French Exhibits 11 and 12, respec¬ 
tively. 

(Pieces of ladder web, marked on deposition as French 
Exhibits Nos. 11 and 12, were received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. Were the samples, French Exhibits 11 and 12, made 
for sample purposes, or for commercial production? A. As 
I recall it, when those samples were made, we continued 
right on with the production. 

“Q. And have you discontinued production? A. Oh, no, 
we have been doing it ever since. 

“Q. I call your attention to a letter dated March 7, 1939, 
and ask you whether you can identify it A. Yes, this is a 
letter from Mr. Harris, from Toledo, Ohio. 

“Q. To whom was it addressed? A. It was addressed to 
me, probably received on the 8th or 9th of March, 1939. 

“Q. Does that have any relation to the subject matter 
of this interference? A. It refers to a visit of Mr. Harris 
at Bostwick-Goodell, on the date of March 7th, and says 
that Bostwick is greatly pleased with the idea of the mot¬ 
tled cross strap. He states, ‘in which the binding-in does 
not show on the outer tape, that is, like the sample made 
up by England.’ 

“Q. Which sample is referred to in this letter? A. The 
original Tu-Tone tape sample, sent over by Man- 

126 Chester. 
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Identified as French Exhibit No. 1? A. j Right. 
“Mr. Bierman: The letter, relative to which Ifhe witness 
has testified, is offered in evidence as French E^bit 13.*’ 

(Original letter, March 7,1939, John D. Harris to Thomas 
French & Sons, Ltd., marked on deposition as French Ex¬ 
hibit No. 13 for identification, was received in eyidence.) 
Mr. Bierman. And “Direct examination closed-” 

(Cross examination of Edwin J. Gibbons, on jieposition, 
was read by Mr. Barlow as follows:) j 

127 Cross Examination ! 

i 

By Mr. Barlow: | 

I 

Q. Do you know under the laws of what sta^e Thomas 
French & Sons, Ltd. is incorporated? A. No, I don’t. Mr. 
Bierman might know. ! 

Q. Do I understand that Thomas French & S<ms have a 
factory at Fall River? A. That is true. 

Q. And they have a selling office, do they, in New York 
City? A. That’s right. 

Q. Do you know if they have any other manufacturing 
location other than Fall River? A. Not in this country. 

Q. Are you the top man of the Fall River factory? A. 
That’s right. i ' 

Q. And do you take-orders from Mr. Harris ori any other 
person as to what you should do at the Fall Rivet* factory? 
A. Only in the direction of policy; that is, the (Jetails are 
all left to me. | 

Q. Do any orders that you do take come from I^r. Harris 
—as to policy, let us say? A. Yes. 

Q. You don’t get any orders from Mr. French, who is 
the interfering party in this case? A. No. i 
Q. Everything comes from Mr. Harris? A. Y^ps. 

Q. How was Exhibit 1 delivered to you? A. lijr. Harris 
brought that to me personally. I 

Q. What did he say about it when he brought it to you? 
A. He told me that was a sample of Tu-Tone tapb with the 
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hidden stitching that was made by Thomas French & Sons 
in Manchester. 

Q. Did he describe to yon how it was made! A. No, Mr. 
BCarris did not pose as a designer or an expert on weaving. 

Q. All he did was to hand it to yon! A. That’s right. 

Q. And say that he had received it from somewhere 
else! A. That’s right. 

Q. And was it yonr job to find ont how it was made! A. 
Yes. 

128 Q. In order to do that, what did yon do, to find 
ont how it was made! A. All I had to do was pnt a 
pick glass on there, becanse it is qnite simple. In fact, he 
might almost have described it over the telephone to me; 
that is abont all that wonld have been needed. 

Q. What was the length of the piece he left with yon? 
A. I shonld say 9 or 10 inches. 

Q. Did he have another piece of it that he took away 
with him! A. I couldn’t say, but I think so. Yes, I know 
he did, because I think I saw that piece at one time. I saw 
that in New York, and at a time when this was still in 
Fall River. 

Q. That was at some later time, was it! A. Yes. 

Q. Was the time that you received this Exhibit 1 the first 
time you had ever seen anything like that! A. That is true; 
that is, so far as it applied to a ladder tape. I have used 
that color arrangement many times before. 

Q. You are referring to the cross strap now, are you? 
A. Yes. 

Q. And when you say the “color arrangement,” do you 
mean the alternating— A. Colored threads. 

Q. Colored threads! A. Yes. 

Q. What do you mean when you say you used it before! 
A. In other products: elastic webs, suspenders, blanket 
bindings, boot webs. 

Q. Was that while you were with Thomas French & Sons 
that you used it! A. No. 
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Q. Yon referred in yonr testimony to the date of Jann- 
ary, 1938. What is that supposed to mean? A. At that 
time, and since then, up until the time I receive^ this sam¬ 
ple, we had been working on that problem, on an^l off, as we 
had the opportunity. j 

Q. That is something that you were worMiig on from 
ideas originating in your own head? A. Yes. you see, we 
have grown in Fall River. We have been very jbusy there, 
and it takes up a lot of my time watching every single 
129 thing ‘‘that goes on there; and I don’t always have 
the time I would like to have, of course, 1o spend on 
these things. ! 

“Q. Well, what problem were you trying to j solve from 
January, 1938, on? A. It was all directed towalrd the hid¬ 
ing of this speckled effect when you use a s<^lid colored 
strap on a Tu-Tone tape, because we had us^ Tu-Tone 
tape long before this, you know. ! 

“Q. How long before? A. Oh, I should say roughly late 
’37 or early ’38, but always with the solid woveh strap. 

“Q. And ever since the beginning of your pse of Tu- 
Tone tape, you had been trying to solve the prol^lem of hid¬ 
ing the stitchings that showed through? A. Ppriodically, 
as the question would come up, or as we had j;ime to de¬ 
vote any thought to it. i 

“Q. And had you succeeded in doing that i|ti any way 
whatsoever—^hiding the stitchings? A. I sho^dn’t say 
entirely satisfactorily. j 

“Q. Have you samples of what you had accomplished 
along that line. j 

*‘Mr. Bierman: I object to the question as beipg entirely 
outside of the scope of the issues here. It is an attempt 
at a fishing expedition, to find what some one else did along 
the same line, and any question of invention {by a third 
party has no bearing here.” 

Mr. Barlow. You see, your Honor, that is exactly the 
same situation that came up in the testimony o^ Mr. Mar¬ 
shall. Counsel for the other side went { exploring 
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130 around as to what Mr. Marshall might have done 
earlier; and, if you will notice in the direct-examina¬ 
tion of Mr. Gibbons on page 82, the fifth question from the 
bottom of page 82: 

‘‘Did you tahe any steps towards, yourself, at the Fall 
Biver plant, making Tu-Tone ladder web, in which the 
binding-in areas did not have specks showing through T’ 
And he says: 

“Oh, yes. That was January, 1938.’’ 

And 1 am asking as to that answer that he gave to that 
question, as to what he did. 

The Court. I think it is competent evidence. 

Mr. Barlow. And you notice that Mr. Bierman instructed 
the witness not to answer it. I think the witness’s testi¬ 
mony should be entirely thrown out, and I so move. 

The Court. Overruled. You couldn’t throw out all his 
testimony just because he didn’t answer that one question. 

Mr. Bierman. 1 might say that the work that Mr. Gib¬ 
bons had done on trying to solve this same problem has 
eventuated into a patent application which is now in the 
Patent Office. It has no bearing at all upon the construc¬ 
tion of the ladder web that we have in question here, al¬ 
though it solves the same problem. 

Mr. Barlow. Of course, that is something I know noth¬ 
ing about, had no opportunity to. 

The Court. I don’t either. I don’t know what his answer 
would be. The only way I could find out is to have you 
bring him in here. If you bring him into court I will hold 
it is competent to ask him that. Proceed. 

. Mr. Bierman. Skipping over that discussion, page 94: 

131 “Q. You spoke of Tu-Tone tape having been made 
previous to your seeing Exhibit 1. Would you know 

of the advertising of this Tu-Tone tape? A. Possibly. Yes; 
we had a small house organ. I am quite sure it was men¬ 
tioned in that. I think in the early days it was referred 
to as ‘Duplex’ tape. 
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Did you ever see an ad such as that (handing docu¬ 
ment to the -witness). A. Yes* | • 

This is an ad in the November, 1938, issui of ‘Vene¬ 
tian Blind Dealer,* is is not? A. That is right. 1 
“Q. Page 17? A. Eight. | 

“Q. In that ad it says, ‘Tu-Tone tape is Bi[and New.* 
Is that true? A. I am not entirely familiar -^th all of 
these ads. | 

“Q. But that ad does state that Tu-Tone taj^ is brand 
new. A. This says Tu-Tone tape, as distinguished from 
Duplex tape. In other words, I think, probably, this name, 
‘Tu-Tone*, had been applied, to that type of tape only 
shortly before this ad was printed. That would be my 
thought on that. 

“Q. That is an ad by the concern for whom y(^u work, is 
it not? A. That is right. ; 

“Mr. Bierman: Are you going to offer th^t in evi¬ 
dence? I 

132 Mr. Barlow: I think we will offer som^ part of it 
in evidence eventually. I 

Q. So you think that ad meant that the name was new, 
instead of the product? A. I am very sure that is so, 
because, as I said, in the early days that -was known as, 
and shipped out by us as Duplex tape. 

Q. Do you place these names, “Duplex** teind “Tu- 
Tone**,— A. I do not. I 

Q. —on the invoices which go out? A. Yes, that is so. 
I thought you referred to whether I christened those or not. 

Q. No, I did not. You have those invoices, S't 

the Fall Eiver plant? A. That*s right. | 

Q. Do you call them invoices? A. Yes. 

Q. How far back do you keep your invoices?! A. Oh, I 
think we have invoices back to the first shipmentjs we made 
up there. ! 

Q. And are they under your custody? A. Th(jy are un¬ 
der the custody of the office manager. 

Q. Who is he? A. Mr. Emil M. Cyr. 
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Q. What is his residence? A. I am not sure. I think 
it is County Street, but I wouldn^t be sure. It as in Fall 
Eiver. 

Q. Is he an ofl&cer of the corporation? A. No, he is not 
an officer. You meant secretary, treasurer, or- 

Q. Yes, I did. A. No, he is not. 

Q. Is he under your control, that is, do you supervise 
him? A. No. 

Q. Have you completely changed the Tu-Tone or two- 
color tape from the construction where the specks showed 
through, called “small-pox^’ in one of these letters, to the 
construction where the specks do not show through? A. I 
don’t know what you mean by “changed construction.” 
You say changed the construction? 

Q. Yes. A. Do you mean is all of our product now made 
with the hidden stitching? 

133 Q. That is right. A. It is all made with the hidden 
stitching, yes. 

Q. So that after you started to make it with the hidden 
stitching, you continued to make it with the hidden stitch¬ 
ing, and you never made it with the small-pox type of 
stitching? A. That is true. 

Q. In the invoices which were sent you, was any change 
made to denote the. change to the hidden stitching from the 
specked stitching? A. There was no change made. 

Q. So there would be nothing that appeared on the in¬ 
voices that would show? A. No. 

Q. As to when the change took place? A. That is true. 
I might qualify that last statement by saying that I don’t 
supervise the making out of the invoices. 

Q. Who does supervise the making out of the invoices? 
A. Mr. Cyr. 

Q. The construction of Exhibit 1 is a conventional twill 
in the tapes, is it not? A. That is true. 

Q. That is the type called “herringbone weave”? A. 
Herringbone. 
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Q. Which had been used in tapes right along! A. Type 
of herringbone weave that had been nsed ever since we ^st 
used it in Manchester, maybe fifty years ago. li has been 
copied by almost everybody that makes Venetian ilind tape. 

Q. Why wasn’t Exhibit 3 made in the conventi^>nal way! 
Why wasn’t that made with a twill! A. Becaus^ m incor¬ 
porating the decorative rayon threads we increased the 
volume of body, so we made the back a tighter weave to com¬ 
pensate for the weight on the face, so that the biind made 
from this tape woud hang evenly. That is bas^d on the 
fundamental that a plain weave will not take up—^will not 
shrink back as much as a two and two. In otHer words, 
your take-up is greater. I 

Q. What you are explaining to me has something to do 
with obtaining an entirely different result than was exem¬ 
plified in Exhibit 1, is it not! A. No, no. We still are 
134 attempting the hidden stitching. In fact, the stitch¬ 
ing of the strap is no different here than it is here 
(indicating). 

Mr. Bierman: The witness has referred successively to 
French Exhibit 3 and French Exhibit 1. | 

Mr. Barlow: (To the Reporter) Will you repekt the last 
answer, please! | 

(The answer referred to was repeated by the ^porter.) 
Q. Yes, but you were not explaining about t^e hidden 
stitching; you were explaining about a certain wfeight, and 
tight weave in the back tape, and in the red tap^. A. You 
asked why this was not made a twill weave. | 

Q. Yes, I did. You were trying to obtain twp different 
results, then, were you not! A. No. 

Q, In Exhibit 3! A. No/ we were making this Dekra- 
tape at the time this sample was received from Manchester. 
Mr. Bierman: French Exhibit 1. 

A. (Continuing.) It was in the loom at that ^ame time, 
so, naturally, when we saw the hidden stitchii^g in this 
Exhibit 1, we incorporated it in the Dekrataj^ sample, 
represented by French Exhibit 3. 
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Q. Did you have any looms on twill weave at the time 
you received Exhibit It A. Oh, yes. 

Q. But you chose to put the experiment of change into 
your Dekratape loom rather than in the twill looms that 
were running at the same timet A. This was the more 
urgent problem at the time, and the difference was only 
a day or two. 

Mr. Biennan: The witness has again referred to French 
Exhibit No. 3 in giving his answer. 

Q. Did you lay out the chain draft, Exhibit 2, yourself f 
A. I did. 

135 Q. You put all these crosses on Exhibit t A. I did. 

Q. And is that your handwriting at the end. .A. 

It is. 

Q. And also at the bottom, the word ^‘original”! A. 
Yes, it is. 

Q. And do I understand that you put the writing on 
the end here, after you put the crosses on? A. That is true. 

Q. Did you make up the chain? A. I did not make the 
chain. 

Q. Who did that? A. That would be one of our loom 
fixers; I couldn’t say offhand just who did that. 

Q. How many do you have? A. Oh, four or five that 
are capable of doing that. 

Q. What are their names? A. Joseph James, Fred Rob¬ 
inson, Thomas Wild, Robert Rushton. I think perhaps 
those are all the names of the fixers we had at that time. 

Q. Do you know their residences? A. No. 

Q. Do you have those on some payroll record in the fac¬ 
tory? A. We do. 

Q. Is that the name of the book it is in— “payroll 
record”? A. No, “Employee’s record.” 

Q. Did you put the crosses on Exhibit 10? A. That is 
a copy of my chain draft. 

Q. Where is the original? A. I couldn’t say. It might 
have been destroyed. You know, in making out a chain 
draft of this type, you are quite apt to make it out in 
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pencil, and go along pretty rapidly, as Mr. Colby probably 
knows. It may become soiled, it may become tpm, and it 
is apt to accumulate all kinds of foreign mattei{. So this 
is a copy. i 

Q. When did you make the copy? A. Why, it is hard 
to say. It has been in our records since Marcl^ 16, 1939. 
I should say it was made about that time, because we had 
no occasion to refer to this once it is put into oi^r records. 
A copy for the use of the factory would be ma^e out and 
kept in a drawer available to all our fixers, so th^t if those 
copies are lost we still have the original, or copy original, 
to refer to. | 

136 *‘Q. Is that also your writing (indicating)? A. 

That is not my writing, no. | 

But you did put the crosses on the co-py^ A. It is 
hard to say; I wouldn’t say. Crosses like thatj might be 
made by anybody, and not be distinctive. I know] I put the 
red pencil marks on there. That just designate^ the sec¬ 
tions. ' I 

“Q. The writing at the end is not yours, then,! either, is 
it? A. No, that is not. The figures here are (indiljating). 

Those figures you refer to are *G-39’? ^ That is 
right. I I 

Did you pull these chain drafts. Exhibits 2 and 10, 
from the records of the company, yourself? A. Ojh, yes. 

“Q. How long ago? A. Yesterday morning, o^ the day 
before vesterdav. i 

• • I 

‘‘Q. Do you know Mr. Marshall, who testified f0r Colbv? 
A. Yes. ' 1 

When was the last time you saw him?” 

Mr. Barlow. No objection there. 

The Court. Go ahead. 

Mr. Bierman. (Continuing reading:) 

“A. I don’t recall just when I saw him last. 

‘*Q. Have you been to his house since the middl^ of Feb¬ 
ruary of this year?” I 
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Mr. Biennan. No objecstioii. 

Mr. Biennan. The witness refused to answer the ques¬ 
tion. (Continuing reading:) 

137 “Q. Will you say whether or not the question of 
Mr. Marshall’s testimony has been discussed by you 

with Mr. Harris, or between you and Mr. Harris? A. It 
has not. 

“Q. Has it been discussed between you and Mr. Bier- • 
man? A. It has not. 

“Q. In Exhibit 6, under the heading, ‘Tu-Tone tape’, it 
is stated: ‘I am sorry to cause you such headaches with the 
Tu-Tone sample which came from England. I will, in a 
round-about way, ask Mr. Roger French to tell me how it 
is done. I will give him the reason that I want to compare 
your method with theirs, of course inferring that you found 
a way to do it very quickly.’ 

‘‘Bo you know of any reason why there should be a 
round-about method used to find out how the English com¬ 
pany made the tape? A. No, my question was whether or 
not that was made on a drop lay or pick and pick loom. I 
felt that if I knew that, my approach to the problem would 
be different. 

“Q. What possible ways were there in which you thought 
it might be done? A. That can either be made on a drop 
lay loom or a cross shot loom. The easiest method is the 
drop lay, or pick and pick. 

“Q. Why should there be a round-about method used to 
find that out? A. I do not know. 

“Q. Had you given Mr. Harris to understand that you 
had had some headaches from trying to find out how this 
Tu-Tone sample was made that came from England? A. 
The only question was whether it was on a pick and pick 
loom or a cross shot. 

138 “Q. Do you know what the P.S. to that letter 
means? A. Yes. 

“Q. What does it mean? A. It refers to a second grade 
tape, one with less picks, less ends, and heavy in starch. 

It has no reference to Tu-Tone. 
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“Q. There is reference made in this correspondence, Mr. 
G-ibbons, to National Venetian Blind Company!. Do you 
know their address? A. Only that it is Los Angieles. 

“Q. Were shipmnets made direct from Fall Biver to 
these people? A. Yes. | 

“Q. Was that Dekratape that is referred to inj this letter 
of March 20 a shipment direct from Fall River?| A. What 
was that question, again? j 

“(The question was repeated by the Reported) 

“A. I believe they refer to the tape we sent first to New 
York, to Mr. Harris, and he re-mailed it from there, or 
reshipped it from there. 

“Q. That was just a sample, then; is that righjt? A. Yes. 
“Q. Did an order follow the submission of tl^e sample? 
A. 1 think Mr. Harris took that order personally, when he 
was on the Coast. j 

“Q. Do you know when, after March 20, 1939,|you made 
a shipment? A. I do not. 

“Q. Your records in the Fall River plant will show, I 
suppose? A. Yes. j 

“Q. You have never been asked to look that u^? A. No. 

“Q. In your records at Fall River, when| you make 
139 a shipment of an order, such as Dekratape, would 
somewhere or other there be a sample k^ of that 
Dekratape to show exactly the material that was; shipped? 
A. I donH think so. 

“Q. You don’t think so. A. I don’t think so, no. It 
would be identified by the size and the color, and! the name. 

“Q. Did you take Exhibit 13 out of the fiUs at Fall 
River, yourself? A. I did. | 

“Q. When? A. The day before yesterday. 

“Q. Have you a specimen of a tape like Exhibit 3, which 
was made on the loom prior to your change of the chain 
for making the hidden stitching? A. No, we hadh’t started 
to weave the straps in when that sample came f^-om Man¬ 
chester. I 
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“Q. Did you make any change in the warp? A. It seems 
to me that we started out with the idea of putting in a gray 
face and gray back, and a colored figure; but we had only 
gotten it just drawn in the lo(Hn when this sample came 
along, and then we changed the strap and changed the face. 
I donU think it was all drawn in the loom when we got 
that sample. 

‘‘Mr. Bierman: By ‘that sample’, you mean French Ex¬ 
hibit No. 1? 

“The Witness: That is right. 

“Q. Had you made a chain draft for the way you were 
going to make it before you changed it? A. I think not. 

“Q. Isn’t that the first thing you do before you draw it 
in the loom? A. No, not necessarily. You need a 
140 harness draft to draw it in the loom. The harness 
draft will determine how it is drawn in the loom. 
The chain draft only shows the—^in our case only shows the 
interlacing of the strap. On this particular Dekratape you 
have to have another chain to execute the design. 

“Q. Was there a drawing-in draft made? A. Oh, yes, a 
drawing-in draft. 

“Q. And then was there a different drawing-in draft 
made when the change was made? A. No, that wouldn’t be 
necessary. 

“Q. Mr. Gibbons, in Patent Interferences there is filed 
what is called a preliminary statement. I don’t know 
whether you are familiar with patent practice enough to 
know that. A. No. 

“Q. But that preliminary statement is an affidavit which 
sets forth certain dates with reference to the invention. 
Now, there was filed in this Interference, as in every other 
Interference, a preliminary statement of dates on which 
certain things took place with reference to the invention. 
'Were you consulted at all as to the dates that might be set 
up in such an affidavit; do you remember? A. I don’t re¬ 
member. How long ago would that be? 
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‘*Q. There was a statement filed on the llth cjf Novem¬ 
ber, 1939; there was a statement filed on Novembeir 13,1939. 
Do you recall? A. I don’t recall, no. ! 

‘‘Q. Do you remember being asked anything hbout this 
construction, such as Exhibit 3, with the mottled strap, 
back in November, 1939? A. I don’t recall that I 
.. was. I 

141 “Q. Were you asked back in 1939, the Ijatter part 

1939, if you recalled when you first made! construc¬ 
tion such as Exhibit 3? A. I don’t remember being asked 
that, no. ! 

If the construction of this invention was made in 
the United States by Thomas French & Sons, yoii would be 
apt to know about it, would you not? A. I think likely. 

“Q. Now, in this preliminary statement, it is ^tated that 
*On or about December 22, 1937, he first embodied the in¬ 
vention in ladder web, and again on or about a^ut April 
15.’ A. Who is the ‘he’ they are referring to? 

142 Q. That is referring to George F. French. A. I 

wouldn’t know that. ! 

Q. But it would be nothing that took place in this coun¬ 
try, would it? A. No. I 

Q. And neither would the April 15,1938, date inean any¬ 
thing that took place in this country; is that tru^? A. That 
is true, as far as I know. | 

Q. And there was nothing about this inventicfn, that is, 
the issue of this Interference here, that was disclcjsed to you 
on January 15, 1938, was there? A. No. January, 1938— 
no, I was over there in April. 

Q. Was anything disclosed to you in April, 19J8? A. No. 

Q. When you say “over there,” you mean over in Eng¬ 
land? A. Yes. 

Q. But he never told you anything about this pvention? 
A. No, it wouldn’t be likely that he would. I 

Q. But you were the construction man in this country, 
were you not? A. Yes, but I think that Mr. Colb^ will bear 
with me that in anything of this type, that is in |an experi- 


mental stage, it is usually kept'more or less secretive up 
until the time it is ready to be put out. . 

Q. This was in the experimental stage, was it? A; Why, 
I can’t say from any definite knowledge, but I presume it 
was, because anything like this—^it doesn’t just come out 
of the air like that; it is usually a process of gradual im¬ 
provement. 

Q. Do you think by any chance this December 22, 1937, 
date would be the date of the Tu-Tone tape that had the 
specks showing through? A. I haven’t the least idea. 

Q. Would that be the date when you first made it in 
this country? A. I wouldn’t know, without referring to 
records. 

Q. What sort of a record would you have? A. Possibly 
our shipping dates, invoices; but I do know they made Tu- 
Tone tape across the water before we made it here. 

Q. That was with the specks showing through. A. 
Yes. 

143 Q. Would you have any factory record as to when 
you first filled an order for sale of the Tu-Tone tape 
with the so-called concealed stitching, such as Exhibit 3.? 
A. That is the same question you asked me before. No. 

Q. There would be no record? A. No, for the reason 
that we would want to give our customers or jobbers an 
opportunity to dispose of the tape with the speckled straps 
before giving them too much of the other material with the 
hidden straps. 

Q. When you testified a little while ago, as I understood 
it, you said that anybody could have told you about this 
construction such as Exhibit 1 over the telephone, and you 
could have made it; is that right? A. That is right. 

Q. What would be the key words that they would tell 
you over the telephone that would enable you to make that? 
A. Alternate colored threads in the strap, with one color 
stitched to one body and the other color stitched to the other 
body.. That is all that would have been necessary to teh 
to any textile designer. 
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Q. As I understood, Bostwick-Goodell had placed an 
order with Thomas French & Sons for Tu-Tonel tape, and 
the amount of that order was about a hundred gross. I 
think that was in March, 1939. Did you know of ^hat? A. I 
wouldn’t recall that unless I might be confront with a 
record, and then only in case it actually came right through 
the plant. Of course, all our orders, or most of (jur orders, 
come through the New York office. I 

Q. Did you read Mr. GoodelPs testimony? A,| No. 

Q. Or any portion of it? A. I didn’t even know he gave 
testimony. 

Q. He cancelled an order that he had placed with 
Thomas French & Sons for that Tu-Tone tfipe in the 
amount of about a hundred gross. Did you kno\?^ that that 
was cancelled? A. As I say, that order may jhave been 
cancelled before it came through to Fall River. | That can¬ 
cellation would have come to the New York office. 
144 And if it had, you wouldn’t have kilown about 

it? A. If it were cancelled before the Order came 
up, I wouldn’t have known about it. 

*‘Q. The fact is that you did not know he had] placed an 
order and cancelled it, for that amount? A. I ccfuldn’t say 
that without being confronted with the records, j 
“Q. You don’t remember anything about it? jA. I don’t 
recall; I wouldn’t recall that, anyway. | 

‘‘Q. A hundred gross, Tu-Tone tape, woulcjl come to 
around $2,000, would it not? A. That wouldn’t jmean any¬ 
thing to us. I 

“Q. It would come to around that figure, wotild it not? 
A. No, I don’t think that much. | 

“Q. About what would it come to? A. Of course, I don’t 
put the prices on there; I don’t pay too much ajfctention to 
the prices that are on the invoices. I should sa^ probably 
three-quarters of that amount would be plenty. | 

‘*Q. An order of that amount is a valued ordeit, is it not? 
A. Not comparatively, no; not with the 33 loonals that are 
pounding out sixteen hours a day. ! 
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Would you think that if there was an order like that 
cancelled, it would be worth while calling the man up about? 
A. No. 100 gross? 

145 Q. Yes. A. No; that is, I wouldn’t consider it 
worth my while to bother Mr. Harris with it. It 
might come through the order clerk, and he might make an 
off-hand remark to me, and that’s all there would be to it. 

Q. If Mr. Harris were away, would such a cancellation ' 
be taken up with you? A, No, that would come to the New 
York office, regardless; and Mr. Harris usually leaves a 
pretty well-defined itinerary behind him, and the office could 
get in touch with him. He rather religiously calls back and 
gets in touch with the New York office whenever he is away. 

I know that, because we have just been through the South 
for two weeks, and I know he called back quite frequently. 

Q. To change over a loom that was making solid color 
ladders to mottled ladders, you would have to change the 
warp, would you? A. Only one-half of the warp threads in 
each strap. 

Q. You would have to change? A. It means a very simple 
operation. 

Q. Is that something unusual for any person in your 
employ to do: to cut out one color and tie in a new color? 
A. No, because we have so many pieces running on that same 
color that to cut out a warp of 14 ends is almost nothing. 
Save to tie it in another space, there would be no trouble 
at all. Our looms are very facile, easily adapted to changes 
of that kind. 

Q. What kind of looms do you run? A. That is our own 
make, our own make looms. 

Mr. Barlow: Cross examination closed. 

Mr. Bierman: Deposition closed. 
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182 Testimony of John D. Harris | 

Thereupon, John D. Harris was called as a witness for 
and on behalf of Defendants and, having! been ^rst duly 
sworn, was examined and testified as follows; 

]^r6ct CxsjuiiiSptioiL j 

By Mr. Bierman; ! 

Q. Are you the John D. Harris who testified in| Colby v. 
French Interference No. 77405? A. I am. I 

Q. In your testimony you stated that you received a 
sample, French Exhibit No. 1, from England the j&rst part 
of February, 1939, and that you gave that sample to Mr. 
Gibbons at the mill at Fall River, Massachusetts, on or 

I 

about February 28, 1939. What happened to yOu in be¬ 
tween the receipt of the sample from England by you and 
the delivery thereof by you to Mr. Gibbons? A. On my way 
to the office—it happened to be in wintertime—I slipped on 
the ice and broke a couple of ribs. 

. Q. And were you confined to your home? A. Aid I went 
to the office and then returned to the home and was con¬ 
fined there for about a week or so. 

Q. I hand you four papers and ask you, where v^ere these 
papers up to the present time? A. Within my i personal 
file in my home in Larohmont, New York. . i 

Q. To what do they relate? A. They relite to the 

183 fact of my having broken the ribs. | 

Q. When did you break your ribs? A. On Febru¬ 
ary 8th, 1939. j 

Q. Is that shown by one of the documents? A. Yes. In a 
letter to the secretary of the Illinois Commerce Men’s 
Association I sent him a check, and I stated, ‘‘This morn¬ 
ing on my way to business I slipped on the iced j)avement 
and upon the doctor’s examination he has found two broken 
ribs.” i 

Q. You say you sent him a check. Did you meai— A. A 
check for assessment. | 
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Q. Oh. A. A check for the assessment tha.t was due right 
around about that time. 

Q. When did you return to the office? A. On February 
24,1939. 

Q. Is that shown by one of the documents? A. It is 
shown by a memorandum I wrote to Mr. Gibbons, who was 
the superintendent of the mill in Fall River, in which I 
stated, ‘‘I am glad to say that I am back at the office, and 
I hope I will not have any more days of lying in bed.” 

And that is the doctor’s receipt (indicating). 

Mr. Bierman. He has not testified as to these (indicating 
papers). 

By Mr. Bierman: 

Q. Will you continue with your description of the other 
two documents? A. One represents a check sent to me by 
the Illinois Commercial Men’s Association dated April 
21st. 

184 Q. 1939? A. 1939. And the other represents a 
memorandum, my own memorandum, on a bill re¬ 
ceived from the doctor dated March Ist, in which I have 
the date when I mailed him the check. 

Mr. Bierman. All four documents, as a unit, are offered 
in evidence as French’s Exhibit No. 24. 

The Court. It will be admitted. 

(Four documents identified by Mr. Harris were marked 
French Exhibit No. 24 for identification and received in 
evidence.) 

By Mr. Bierman: 

Q. Your previous testimony was to the effect that you 
brought the sample received from England to Fall River 
on or about February 28,1939, but there is some dispute as 
to whether you left the entire sample there or took a por¬ 
tion of it back with you. I now hand you a piece of ladder 
web attached to a letter and ask you to explain what that 
webbing is and the circumstances under which you wrote 
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that letter. A. I testified at the proceedings iii Mr. Bier- 
man’s oifice^ and the question came up as to what became 
of the sample. I stated that I had taken it or a part of the 
sample to Fall River. Mr. Bierman sent me a <^py of the 
testimony I had given, and after reading it, under date of 
May 13th I wrote to Mr. Gibbons— | 

Q. Nineteen— A. Under date of May 13,1941^ I wrote to 
Mr. Bierman stating that there was an answer made by me 
which was not explicit, and therefore I requested permis¬ 
sion to correct that answer. 

Mr. Barlow. Ck)uld I see that paper? 

185 By Mr. Bierman: 

I 

Q. What did you do about the portion of ihe sample 
that you stated you had taken back with you | from Fall 
River? A. I looked through all my records to Ascertain— 
to see whether I could locate that particular pie<ie. 

Q. And did you locate it? A. Yes. And then i sent it on 
to you with the letter I wrote under date of Majjr 13, 1941. 

Q. And what is that piece of ladder web which {s attached 
to this letter? A. This is the original piece of ladder web 
which came from England attached to the lett|er sent to 
me by Mr. Roger French, the managing direcjtor of the 
English company. 

Q. That is, this sample that you have before you was the 
piece of the sample that had been sent to you bjj England? 
A. Oh, yes. Sure. ! 

Q. And the other piece is that identified as Ii rench Ex¬ 
hibit No. 1? A. I presume that that is the one. i 
Mr. Bierman. The letter dated May 13, 1941, together 
with the piece of ladder web attached thereto, isj offered in 
evidence as a unit. | 

The Court. Submit it to counsel. j 

Mr. Barlow. It is objected to as a self-serving statement. 

The Court. Let me see the letter. 

Mr. Barlow. Taken after his original testimony. 

I 

i 


44 


By the Court: 

Q. You are testifying now that these were the facts? 
186 A. Yes, sir. 

The Court. All right. Overruled. 

(Letter, May 13, 1941, Mr. Harris to Mr. Biennan, to¬ 
gether with ladder web attached thereto, was marked 
French Exhibit No. 25 for identification and received in 
evidence.) 

Mr. Biennan. Direct-examination closed. 

Mr. Barlow. Could I see that exhibit again? 

The Court. Yes. 

(French Exhibit No. 25 was handed to Mr. Barlow.) 

Mr. Barlow. No cross. 

• •••••••#• 

195 Deposition of John D. Harris 

“John D. Harris, having been first duly sworn by Leon¬ 
ard Gold, a Notary Public of the State of New York, was 
examined and testified as follows: 

“Direct Examination ' 

“Bv Mr. Bierman: 

“Q. Please state your full name. A. John David Harris. 
“Q. Where do you reside? A. In Larchmont, New York. 
“Q. What is your occupation? A. President and Treas¬ 
urer of Thomas French & Sons, Ltd. 

“Q. Where is the place of business of this concern? A. 
OflSces in New York, 620 Fifth Avenue; mill in Fall River, 
Massachusetts. 

“Q. Are you associated with the company known as 
Thomas French & Sons, Ltd. of Manchester, England? A. 
As representative, yes. 

“Q. The American corporation is a subsidiary of the 
British corporation? A. It is a separate corporation, in¬ 
corporated under American laws. 

“Q. Are you familiar with Tu-Tone ladder web, made by 
the Manchester corporation? A. I am. 


I show you a letter dated January 27,193^, and ask 
you whether you can identify it? A. Yes. 

What is that letter? A. Letter from Mr. 

196 Roger French to the American company, ijo my par¬ 
ticular attention. j 

‘‘Q. Do you find Mr. French’s signature on ^e letter? 
A. Yes, his initials, which is the usual way he| signs the 
letters. | 

“Q. You recognize his signature? A. Oh, ye^. 

‘*Q. Can you say approximately when you re<^eived this 
letter? A. The first week in February. | 

Of what year? A. 1939. | 

Did you open the letter yourself when it arrived? 
A. It is difficult to say. Sometimes I open the mail, and 
sometimes Miss Donovan opens the mail. 

‘*Q. Who is Miss Donovan? A. My secretary. 

“Mr. Bierman: The letter relative to which t}ie witness 
has testified is offered in evidence as French Exhibit No. 14. 

“(The same was thereupon marked French Exhibit 14 
in evidence.)” | 

(Letter, January 27, 1939, Thomas French & ^ons, Ltd., 
(ribbons to Harris, marked on deposition as Frenph Exhibit 
14 in evidence, was received in evidence.) i 

Mr. Bierman. (Continuing reading:) j 

“Q. French Exhibit 14 contains a reference t(| a sample 
of Tu-Tone tape. Do you remember whether such a sample 
was attached to the letter when you received it? !a. I know 
positively there was a sample attached to it. ! 

“Q. I call your attention to several pieces of ijadder web 
on the table before me. Will you see whether ai^y of those 
samples was the specimen attached to this letter, French 
Exhibit 14. A. There is no doubt about ii, this was 

197 the sample (indicating). Excuse me. I could posi¬ 
tively swear that this was the sample, but, naturally, 

there is nothing to show that it is part and parcel of the 
leitter; but I can almost swear that was the sample attached. 
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“Q. In giving this answer, you were referring to French 
Exhibit No. 1, so marked? A. Yes, sir. 

“Q. With reference to French Exhibit 14, will you tell 
us how you know tha/t this letter was received at about the 
time you stated? A. Because customarily, both for the 
American company and the British company, we number 
each letter consecutively, so that we will be able to know 
by the following numbers as to the approximate date when 
this was received. 

“Q. What did you do with the specimen that was at¬ 
tached to this letter, and which is now identified as French 
Exhibit No. 1 ? A. I kept that sample in my desk for a few 
days, intending to take it up with me to Fall River; but 
just about that time I slipped and broke my ribs, and was 
delayed from going to Fall River for about three weeks, I 
think, afterwards. 

**Q. Can you tell me when you went to Fall River with 
this sample? A. Probably February 27th, February, 
28th. 

198 Q. I hand you a typewritten sheet, entitled ^‘Fall 
River Memos, 2/27/39,’* and ask you what this is. 
A. Before going to Pall River, I had my secretary, a few 
days before I contemplated making the trip, make various 
memorandums of the different executives I had to see in 
Fall River, and what I had to discuss with them. 

I enumerate these items, and the day I intend leaving, 
or the day I go. Miss Donovan gives me this typewritten 
sheet with all the details, such as, “Discuss with Mr. Gib¬ 
bons tensile strength, identifying threads,” and so on. 

Q. On what day did she give you this memorandum? 
A. If I leave on an afternoon train, she would give it to 
'me the same day; if I leave the following morning, as is 
sometimes my habit, by automobile, starting very early 
from Larchmont, I would have this in my possession the 
previous day, "before leaving. 

Q. Is there any indication in this memorandum that you 
brought the specimen, French Exhibit 1, to Fall River? 
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A. Yes, the second item says, *‘Tu-Tone tape. Manchester 
has made a sample eliminating specks in mingled. Strength 
of binding not quite as much as before.’’ 

That was a matter for me to discuss under tile heading 
of “Gibbons.” I 

Q. Can you say approximately when you were in Fall 
Biver and discussed this matter with Mr. Gibbon^? A. Oh, 
yes, February 27 or February 28. 

Q. Did you take the sample, French Exhibit 1^ with you 
at the time? A. Yes. 

Q. What did you do with that after you discussed the 
matter with Mr. Gibbons? A. I showed this t6 Mr. Gib- 

« I 

bons, and asked him what he thought about iti We dis¬ 
cussed the matter of the weakening of the strap, because 
only half the quantity of the yam which goes into it would 
appear in each body; but, nevertheless, we figui-ed it was 
the solution to our troubles that I had ^rsonally 
199 been asking him to produce for many ijionths, to 
eliminate what I often facetiously refeifred to as 
* small-pox.’ 

“Q. Did you leave French Exhibit 1 with Mr. CFibbons, or 
did you take it back to New York with you? A.![ probably 
took this sample back with me; I am pretty sure!I did take 
it back with me. i 

“Mr. Bierman: The letter relative to which tte witness 
has testified is offered in evidence as French Exhibit No. 
15. I 

“(The same was thereupon marked French pxhibit 15 
in evidence.) ” | 


(Letter, No. 249, March 14,1989, Thomas FrenCh & Sons, 
Ltd., Harris to Gibbons, marked on deposition !as French 
Exhibit 15 in evidence, was received in evidenc€l.) 

Mr. Bierman. (Continuing reading:) 

“Q. I call your attention to a letter from gibbons to 
yourself, marked French Exhibit 4.” That is up there 
(indicating). j 


r 
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“Did you receive this letter! A. Yes, this is my h^d- 
writiug on the side; I must have received it/^ 

The Court. I do not have that exhibit. I have 14. I do 
not have 4. 

The Deputy Clerk. They were offered yesterday. 

Mr. Bierman. Yes. They are in that file. 

The Court. Of course, that was an exhibit to Gibbons’ 
testimony, wasn’t it? 

Mr. Bierman. Yes. This is just to corroborate Gibbons. 

The Court. Yes. All right. Go ahead, and the Clerk 
win find it. 

200 Mr. Bierman. (Continuing reading:) 

“Did you receive this letter? A. Yes, this is my hand- 
wTiting on the side; I must have received it. 

^‘Q. Approximately when did you receive it. A. The day 
after, presumably. If March 14 was a Friday, I wouldn’t 
have received it until March 17, Monday; but if March 14 
was a weekday I would have received it the day after.. 

“Q. I note in the second paragraph of this letter there 
is a statement made as to the Tu-Tone sample received from 
Manchester. What sample was referred to in this state¬ 
ment? A. This sample,'Exhibit No. 1. 

“Q. That is, French Exhibit 1? A. Yes. 

“Q. Does that statement refresh your recollection as to 
whether you left French Exhibit 1 with Gibbons, or whether 
you took it back to New York with you? A. I naturally 
would have taken that sample back with me, because I 
showed the sample to several other people. 

“Q. I call your attention to a series of letters, marked 
French Exhibits 5, 6, 7, 8, 9, and 13; and ask you whether 
you can identify them. A. Yes, I can identify these. You 
don’t want me to read them, do you? 

“Q. No. A. Surely, I identify them. 

“Q. Oan you state collectively whether you wrote the 
letters that bear your signature, and received those letters 
which are addressed to you? A. Yes, undoubtedly, surely. 


*‘Q. Were they sent or received respectively in line course 
of mail? A. Yes, surely. | 

201 “Q. I call your attention to a carbon ^py of a 
letter dated March 16, 1939, and ask you jwhat that 

letter is. A. This is a letter which I sent by air mail to the 
National Venetian Blind in Los Angeles. ! 

“Q. What subject did it deal with? A. It dea^with the 
—to use the exact expression in this letter, ‘The spots 
which show through on the Tu-Tone tape have lieen elimi¬ 
nated from the street side.’ I 

“Q. This letter states that you were sendii^ t^o samples 
of Tu-Tone tape to National Venetian Blind Company. 
There are a number of specimens of tape on thp desk be¬ 
fore me. Can you pick out one or more which w<^uld repre¬ 
sent the samples which you sent with your letter of March 
16,1939? A. That would be the Dekratape—that I one (indi¬ 
cating), the fancy tape. 

“Q. This tape which is marked French Exhibit 3? A. 
Yes. They are the only people we sent that to at | that time. 

“Q. Can you state when you sent this letter?! The 
same day it was written, March 16. | 

“Q, Where has this copy of the letter been jup to the 
present time? A. In the files, in New York. | 

“Mr. Bierman: The letter relative to which tie witness 
has testified is offered in evidence as French Exhibit No. 16. 

“(The same was thereupon marked French ^Ixhibit 16 
in evidence.) ” | 

I 

(Carbon copy of letter, March 16, 1939, Thomhs French 
& Sons, Ltd., to National Venetian Blind Company, marked 
on deposition as French Exhibit 16 in evidence, was re¬ 
ceived in evidence.) 

202 Mr. Bierman. (Continuing reading:) 

“Q. I hand you a telegram dated March 18, an|d ask you 
to identify the same. A. I identify this. 

“Q. Who sent that telegram, and to whom T^as it ad¬ 
dressed? A. This telegram was sent by the pjurchasing 
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agent of the National Venetian Blind Company of Los An¬ 
geles to our company, for my attention. It was received, 
evidently, on a Saturday, because I see it was sent up to 
my home in Larchmont, which is the understanding that I 
have with the Telegraph companies—^to transmit all cables 
and telegrams, when our place is closed, to my private 
house. 

“Q. What did this telegram have reference to! A. Had 
reference to our letter of the 16th. 

*‘Q. Your letter of March 16,1939, which is identified as 
French Exhibit 16? A. Yes, sir. 

‘*Q. The telegram bears a date, March 18. Do you know 
what the year was? A. 1939. 

“Mr. Bierman: The telegram relative to which the wit¬ 
ness has testified is offered in evidence as French Ex¬ 
hibit 17. 

“(The same was thereupon marked French Exhibit 17 
in evidence.)” 

(Telegram, March 18,1939, National Venetian Blind Com¬ 
pany to Thomas French & Sons, Ltd., marked on deposi¬ 
tion as French Exhibit No. 17 in evidence, was received in 
evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. I show you a carbon copy of a letter dated March 
23, 1939, and ask you if you can identify it. A. 
203 I do. 

“Q. When was it sent, and by whom? A. It was 
sent by Thomas French & Sons, Ltd. of New York to 
Thomas French & Sons, Ltd., Manchester, England, dated 
• March 23. The letter is numbered 736. I dictated the let¬ 
ter, and sent it for the attention of Mr. Roger French. 

“Q. Is there anything in the letter relating to the Tu- 
Tone tape, such as is exemplified by French Exhibits 1 and 
3? A. Yes, the first paragraph in the letter refers to it. 

“Mr. Bierman: The letter relative to which the witness 
has testified is offered in evidence as French Exhibit 18. 
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“Mr. Barlow: Objected to as secondary evidence.*’ 

i 

The Court. Just a minute. I was reading Ijhis other 
exhibit. Now, which letter is that you objected tot Ex¬ 
hibit what? 

Mr. Bierman. Exhibit 18. 

The Court. 18. Well, I have not finished rad^ng it yet. 
What is the nature of the objection? j 

Mr. Barlow. Just that it is secondary evideric^; that is 
all. They could have gotten the original. It is |:heir own 
firm. I 

Mr. Bierman. I believe that the original has how been 
put into evidence in the depositions taken in Engljand. Am 
I right on that? 

Mr. Barlow. I didn’t see any original copies come from 
England. 

204 ■ The Court. Overruled. I ’ 

(Carbon copy of letter. No. 736, three sheets, J^farch 23, 
1939, Harris to Mr. E. French, marked on dep(|)&ition as 
French Exhibit No. 18 in evidence, was received in evi¬ 
dence.) I 

Mr. Bierman. (Continuing reading:) 

“Q. Where is the original of this letter, as far as you 
know? A. It would be in Manchester, England. | 

“Q. I now call your attention to a letter dat^d March 
30,1939, and ask you to identify the same. A. I 4®. 

“Q. Will you explain it more fully? A. This is a letter 
addressed to Thomas French & Sons, New York, for my 
attention, from the Canadian Ventilating Shades, Ltd. of 
Peterborough, Canada, signed by Mr. Bunnell. 

“Q. What was the nature of that letter? A. He acknowl¬ 
edges receipt of a Tu-Tone sample card, and ask^ whether 
we are now manufacturing the tape, as is bein^ done in 
England, in such a way that the inner color does !not show 
on the outer color. j 

“Q. When did you receive this letter? A. Probably the 
day after it was written. When I say ‘received,’ ^ mean it 
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was received, probably, in our New York oflSce, but may not 
have come to my attention on March 31. I may have been 
away; I don’t know. 

“Mr. Bierman: The letter relative to which the witness 
has testified is offered in evidence as French Exhibit 19. 

“(The same was thereupon marked French Exhibit 19 
in evidence.) ” 

205 (Letter, March 30, 1939, Canadian Ventilating 
Shades, Ltd. to Thomas French & Sons, New York, 

N. Y., marked on deposition as French Exhibit No. 19 in 
evidence, was received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. There was some testimony on behalf of Colby by 
an individual named Charles Goodell, to the effect that in 
March, 1939, an order for Tu-Tone tape, which had been 
given to you by Bostwick-Ooodell Company, was cancelled 
for the reason that the Tu-Tone ladder web made by 
Thomas French & Sons had the binding-in showing through 
on the outside of the outer bands. Can you tell me whether 
this testimony is correct? A. Partially so, partially not so. 

“Q. Will you explain? A. An order was cancelled be¬ 
cause Bostwiok-Goodell Company particularly requested 
the exact colors as shown on their color card. We told 
them it was not possible, for the small quantity involved, 
to give them the exact colors. They then cancelled the 
order. We returned the orders to them. 

“Q. Mr. Goodell stated that you had visited him at Nor¬ 
walk, Ohio, in the spring of 1939; is that correct. A. Yes. 

“Q. Can you tell me the exact date when you saw Mr. 
Goodell at Norwalk, referring to a memorandum entitled 
‘Itinerary of Mr. John D. Harris,’ which I now hand you? 
A. That was my itinerary of the short trip I made to Cleve¬ 
land, Norwalk, To'ledo, Sturgis, Chicago. My itinerary 
called for leaving New York on March 6th at 8 p. m., ar¬ 
riving in Cleveland on March 7, arriving in Norwalk 

206 the same day. I arrived in Norwalk that same day. 
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“Q. At approximately what timet A. Probal^ly about 
one o’clock, twelve-thirty or one o’clock in the afternoon. 

‘‘Mr. Bierman: ‘The memorandum relative to which the 
witness has testified is offered in evidence as Frtench Ex¬ 
hibit No. 20. i 

“ (The same was thereupon marked French Exhibit 20 in 
evidence.)” | 

(Carbon copy of memorandum of itinerary of |Ir. John 
D. Harris, marked on deposition as French Exhibit No. 20 
in evidence, was received in evidence.) 

Mr. Bierman. (Reading;) 

“Q. Where did you spend that night! A. After visiting 
with Mr. Goodell, I took the bus, or the interurbaiji train— 
I am not sure which—^to Toledo, and stayed overnight in 
Toledo at the Commodore Perry Hotel. | 

“Q. I show you a receipt number E-42339, of the Com¬ 
modore Perry, Toledo, Ohio, and ask you whetheit this re¬ 
freshes your recollection as to your staying therp on the 
night of March 7,1939? A. Yes, it does. I 

“Q. Whom did you see at Bostwick-Goodell Con^pany on 
that day? A. Mr. Charles Goodell. I may have a^ked for 
liis father also, who was then living, but I doii’t know 
whether I saw him or not. 

“Q. I hand you some papers, including a very shprt type¬ 
written memo, and ask you whether this ref resides your 
recollection as to what the nature of your dijscussion 
207 was with Mr. Goodell on March 7, 1939! I A. Yes, 
these are copies of correspondence and original cor¬ 
respondence relative to Mr. Goodell’s inquiry abfout Tu- 
Tone tape. I 

Q. What is the date of this letter! ’A. January16, 1939, 
and in answer to their letter of January 5,1939. i 
Q. I call your attention to the very short typewritten 
memo attached to these letters, and wish to kno-W” how it 
happened that this memo was so attached. A. |When I 
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make a trip, I generally take with me pending matters. I 
have copies of letters, and attached to them any memoranda 
which I want to discuss with the potential customer or 
actual customer. 

Attached to this letter is my own memorandum, on which 
I have written, “Bostwick, I.W.G. (that is Mr. Goodell, 
Senior, who has passed away). Ee Tu-Tone. Show new 
idea so that cross strap threads do not show through. This 
is new,\may interest them.^’ 

In the second part, I have, “Discuss the matter of color 
cards. We will make certain allowances, or, better still, 
print cards if our name and trade mark appear.^’ 

And the third memorandum: “Offer imported Tu-Tone 
at a price.’’ 

Those were memoranda to remind me what to discuss 
when I saw him. 

Q. And did you discuss those matters with him at your 
meeting? A. Oh, undoubtedly. 

Q. Do you recall whether it was the senior Mr. Goodell 
or the junior Mr. Goodell? A. Junior, Mr. Charles. I am 
not sure I saw Mr. I. W. Goodell at the time. All my dis¬ 
cussions during the past five, six years were with Charles 
Goodell, because I. W., who used to take care of that end of 
the business, turned it all over to his son. 

Q. Who typed the memorandum from which you have 
just testified? A. I typed this myself, on my own typewriter 
in the office. 

208 “Mr. Bierman: The documents which the witness 
has just identified are offered in evidence as a unit 
as French Exhibit No. 21. 

“(The same were .thereupon marked French exhibit 21 
in evidence.) ” 

(Group of three documents, marked on deposition as 
French Exhibit No. 21 in evidence, were received in evi¬ 
dence.) 

Mr. Bierman. (Continuing reading:) 
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“Q. I hand you a series of letters dated March 10, 1939; 
March 11, 1939; a Railway Express Agency receipt dated 
March 10,1939; and a carbon copy of a letter dated March 
13, 1939. I would like to have you identify th^e letters, 
giving the background involved in the correspoildence. A. 
When I saw Mr. Charles Goodell on March 7,1 llried to in- 
terest him in Tu-Tone tape. He stated that he | would re¬ 
quire quite a large quantity of tape for sampling purposes 
in order to circulate all his trade before he coul^d think of 
putting this in. I then wired the mill direct fronj Norwalk, 
Ohio, to Fall River, asking them to dispatch a r^ll of each 
color so that Bostwick-Goodell could cut these rolls into 
small pieces, and use the small sized pieces oi' tape for 
sampling. 

“The mill sent these direct to Norwalk, but the colors 
were not satisfactory; and under date of March 11, Mr. 
Goodell said, * We are returning the six rolls of thj Tu-Tone 
tape sent to us for sample purposes. We cannot us6 this tape 
because it does not match our standard co'lors.’ 

209 “He said, ‘Would appreciate your exchanging this 
tape for us with some which does match. ’ * | 

“That letter, and the Railway Express Agen<jy receipt, 
pertain to the return of the samples. Under datej of March 
10 Mr. Goodell sent us an order for 42 gross of Tu-Tone 
tape, and he particularly stated that ‘the inside colors must 
match the enclosed sample of tape. Otherwise, j the ship¬ 
ment will be rejected, and returned at your expei^se. Also, 
please be advised that we want the Linen Mingleji color to 
be on the outside of the roll in each instance.’ | 
“Because of the difficulties in the past with thife particu¬ 
lar account, I thought it best to have everything op the safe 
side; so under date of March 131 thanked him for )he order, 
and told him that we would do all we possibly coul^ to please 
him, but that we could not match identically his shades of 
colors, but sent him a color card showing the |colors in 
which Tu-Tone was at that time being made. Lat^ on— 
“Q. Just a minute. i 
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‘‘Mr. Bierman: The letters relative to which the witness 
has just testified are offered in evidence as a single exhibit, 
French Exhibit No. 22. 

“(The same were thereupon marked French Exhibit 22 
in evidence.)” 

(The group of documents marked on deposition as French 
Exhibit No. 22 in evidence was received in evidence.) 

Mr. Bierman. (Continuing reading:) 

“Q. I now hand you a letter dated March 15,1939, 

210 from Bostwick-Goodell, and a copy of a letter dated 
March 20,1939, to Bostwick-Goodell. Will you please 

explain the nature of these letters, and the circumstances 
surrounding the sending and receipt of them? A. Mr. 
Goodell wrote and stated that unless we could furnish him 
with the Tu-Tone tape, and have the colors match those 
colors he sent us, we would have to cancel the order; so 
under date of March 20 I wrote to him and said, ‘We ex¬ 
ceedingly regret that your letter of March 15 leaves us no 
alternative but to return your orders numbers B-2876-7-8.’ 

“Mr. Bierman: The letters identified by the witness are 
offered in evidence as a single exhibit, French Exhibit 23. 

“ (The same was thereupon marked French Exhibit 23 in 
evidence.)” 

(Letter, March 15,1939, Bostwick-Goodell to French, and 
copy of letter, March 20,1939, French to Bostwick-Goodell, 
marked on deposition as French Exhibit 23 in evidence, 
were received in evidence.) 

Mr. Bierman. “Direct examination closed.” 
(Cross-examination on deposition was read by Mr. Bar- 
low, as follows:) 

211 Cross Examination 

By Mr. Barlow: 

Q. Is Thomas French & Son, Ltd. an American com¬ 
pany? A. Yes, sir. 
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Q. A corporation organized and existing under! the laws 
of some state? A. New York State. i 

Q. Does Thomas French & Sons, Ltd. of En^and own 
stock in the American company? A. Thomas Jf’rench & 
Sons, Ltd., no. | 

Q. They own no stock in the company? A. No,j sir. 

Q. Do they in any way have any control of the Ameri¬ 
can company? A. I don’t want to—^may I spe^k off the 
record? I don’t want to be foxy. Thomas French & Sons, 
Ltd. don’t own-any stock, but the individuals o^ Thomas 
French do. I want to make it dear to you. I dcjn’t know 

if it is permissible or not- j 

Q. That is fine; that is a good answer. A. ij mean, I 
want to be straightforward about it. | 

Q. That is a good answer.' And do those ii^dividuals 
own a majority of the stock in the American Company? 
A. Yes, sir. | 

Q. How many of those individuals are there? i A. Two. 
Q. You have full charge of the American conjpany, do 
you? A. Yes, sir. | 

Q. The American company put on the mark^ a Tu- 
Tone tape which has what you called “ small-pox’f, that is, 
specks of the dark color showing through under tl^e lighter 
colored web at a time previous to the time they put out a 
tape such as exemplified by Exhibit 3? A. Exhibit 1. 

Q. Is that true? A. Yes, that is true. | 

Q. And when did they first put out this “sniiall-pox” 
tape that you referred to? A. May I ask, are you jspeaking 
of the American company only, or are you speakihg of the 
Thomas French Company in Manchester? | 

Q. I am speaking primarily of the American c^ompany. 
A. The American company is only in existence for 
212 six years, and the American company sold Tu-Tone 
tape six years ago, but it was not made by the 
American company; it was imported by the American com¬ 
pany, and manufactured by the British company. 
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“Q. Do you have charge of the advertising done by the 
American company? A. Yes, sir. 

‘^Q. You authorized the ads that are issued, do you? A, 
Ido. 

“Q. Did you authorize that ad I show you in the No¬ 
vember 1938 issue of ‘Venetian Blind Dealer’ (handing 
document to the witness) ? A. I did, yes, sir. 

“Q. Page 17? A. Yes. 

“Q. It says here, ‘Tu-Tone tape is Brand New.’ A. 
Bight 

“Q. What do you mean by that? A. You are not a 
salesman; you are a lawyer. Mr. Colby knows what it 
means, and I know. 

“Q. What do you say it means? A. It implies to the 
trade that it is brand new, but actually it is not brand 
new, created in November, 1938, because it is now on the 
Radio City buildings. Rockefeller Center, and has been 
there for eight years. But that is an advertising talking 
point; that is about all I can answer you. 

“Mr. Barlow: I will offer in evidence this page of ‘Vene- 
tion Blind Dealer’ of November, 1938, identified by the wit¬ 
ness, as Colby Exhibit 46. 

“Mr. Bierman: The exhibit is objected to as being en¬ 
tirely immaterial to the question of priority, which is the 
only question involved herein.” 

213 Mr. Barlow. Now, I offered that in evidence pre¬ 
viously, your Honor. I believe that is already marked 
in evidence. 

Mr. Bierman. I didn’t understand your remark. 

Mr. Barlow. ‘ ‘ Question: ’ ’— 

Mr. Bierman. Just a minute. I diiha’t understand your 
remark. What did you say just now? 

The Court. He said he offered it in evidence. 

Mr. Barlow. I said it had already been offered in evi¬ 
dence. 

Mr. Bierman. I object to the exhibit as being immaterial, 
has no basis at all in the direct-examination of a witness, 
and it has nothing to do with the question of priority. 
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The Court I do not see that it is material in ^ny way 
at this time, but I will admit it. If it becomes material I 
will consider it. If it is not material I won’t pay[ any at¬ 
tention to it. 

Go ahead. 

(Page of ‘‘Venetian Blind Dealer” of November, 1938, 
marked on deposition as Colby Exhibit 46, was received in 
evidence.) | 

Mr. Barlow. (Continuing reading:) | 

“Q. Are you sufficient of a technician to know what was 
done in Exhibit 1, to change it from one with th 0 specks 
showing through, to one with the specks not showing 
•through? A. No, sir. I 

214 Q. So it would be impossible for you to ^ve Mr. 

Gibbons any instructions along that line, vj-ould it? 
A. Oh, yes, impossible; it would be impossible. j 

Q. And all the instruction that you had was contained 
in that letter which Roger French sent you under date of 
January 27, 1939, was it? A. There was no instruction; 
it was just a sample attached to the letter. I 

Q. But you had no other instruction beyond ttat? A. 
No, sir. ! 

Q. So everything that you learned about the construc¬ 
tion was through Mr. Gibbons, was it? A. Yes, surely. 

Q. Do you recall any other technical people besides Mr. 
Gibbons to whom you showed Exhibit 1 . A. Technical 
people, no, sir. 

Q. Do you know what a preliminary statemeiiLt is in 
connection with an Interference? A. I do not. |l mean, 
is this a preliminary statement that you are doii^g now? 
I mean, I am not familiar with the law at all, no, siii. 

Q. No, Mr. Harris. When an Interference is declared 
in the Patent Office, an affidavit is filed by each oif the in¬ 
ventors of the application, setting forth dates whenj certain 
things happened. There were statements of that sprt filed 
in the present Interference. A. I see, yes, sir. I 
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Q. Do you recall being consulted in connection with the 
filing of such affidavits, as to dates? A. I don’t thinlr 90 , 
no, sir. 

Q. I have here copies of affidavits that were filed in the 
Patent Office (handing documents to the witness). One 
of those is— A. “Preliminary statement of George F. 
French.” 

Q. Does that refresh your recollection? A. It is very 
hard for me to answer. 

Q. You don’t remember seeing anything like that be¬ 
fore? A. No. 

Q. Or being consulted as to. the information contained 
in such affidavits? A. Most of these matters per- 
215 taining to legal things are so distasteful to me that, 
candidly, I may have been consulted, but I would 
have no permanent recollection of them. This is not fa¬ 
miliar to me. My attorney may have shown it to me, or 
discussed it with me, but I can’t recall now. 

Q. The first time you recall ever seeing a sample such 
as Exhibit 1 was when it came in with this letter of January 
27,1939? A. Yes, sir. 

Q. Exhibit 14, is that right? A. When that letter came 
in from Roger French, would be the first time I had 
actually seen a piece of Tu-Tone with the specks eliminated. 

Q. If the English company had sent in a sample such 
as Exhibit 1, would you have been likely to have seen it 
previous to that time? A. If they sent it to me? 

Q. If they sent it in to the United States. A. Not neces¬ 
sarily, because I do happen to know correspondence regard¬ 
ing other matters relating to patents has been sent—cor¬ 
respondence with the attorneys in question, rather than 
with my office. 

Q. So if there was a sample sent in somewhere around 
January, 1938, you would not know anything about it, would 
you? A. Not necessarily; I may or may not. I mean, I can¬ 
not answer that question directly Yes or No. I don’t recall 
having seen a sample of Tu-Tone with the spots eliminated 
prior to this, attached to the letter. 


Mr. Bierman: The witness refers to French! Exhibit 
No. 1. I 

Q. You don’t know where this January 28, 1^38, date 
came from, do you, in this preliminary statement? A. I 
don’t know anything about that, no, sir. | 

Q. Then, if you noticed, at the end of the affida^^t,— A. 
I didn’t read it properly, in detaiL 
Q. I will show you the end of the affidavit (handing docu¬ 
ment to the witness)—^the paragraph which starts;, “That 
on or about Decemiber 22,1937, he first embodied the 
216 invention,” and so forth. Do you know anything 
about where those dates came from? J^. No, I 
wouldn’t know. j 

Q, So far as you know, they don’t refer to anytl^ing that 
happened in this country? A. I would have to, naturally, 
examine correspondence about that time from England, to 
see if there was anything about it; but so far as I know now, 
I can say that it doesn’t mean a thing to me. 

Q. Have you been asked to look up anything apout cor¬ 
respondence around that date? A. No, sir. 

Q. Or about any of these dates that are referred to in 
this affidavit? A. No. 

Q. You don’t know where those dates came froiji? A. I 
don’t know what it is all about, to be very frank abbut it. 

Q. Do you4hink there would be anybody in this!country 
who would know anything about the dates that are referred 
to in this affidavit? A. The attorneys may know; IVjir. Bier¬ 
man may know. There is some other correspondence that 
other attorneys may know. | 

Q. Do you have other attorneys that handle srch mat¬ 
ters, besides Mr. Bierman, in this country. A. Thomas 
French, Manchester,' or Thomas French, America? 

Q. I beg your pardon? A. Are you asking the question 

whether Thomas French in- 

Q. Suppose you answer as to both. A. Well, Thomas 
French, America, has other attorneys; Thomas I French, 
Manchester, also has other attorneys. I 
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Q. In this country? A. Yes, sir. 

Q. That handle patent matters? A. Yes, snrely. 

Q. Do you know whether those attorneys handled the 
subject matter of the Interference in which yon are now 
testif 3 dng? A. I know that Thomas French, America’s at¬ 
torneys had nothing* to do with it, and I don’t know of 
Thomas French, Manchester, but I presume that they did 
not. That is all I can say. 

Q. Who would the attorneys in America be who might 
know something about this? A. Well, I don’t know 
217 the names of the Thomas French, Manchester, attor¬ 
neys, because that would be done through their Brit¬ 
ish attorneys. In other words, it is not customary in Eng¬ 
land for the client to correspond direct with the attorneys; 
it is done through the British attorneys, who correspond 
with their American correspondents. 

Q. Is there any other customer besides Mr. Goodell to 
whom you showed Exhibit 1? A. Oh, yes, many. 

Q. How many do you suppose there were? A. Oh, well, 
it would be shown first in Cleveland; the afternoon of March 
7 in Norwalk; the following day in Sturgis, Michigan; and 
the following day, the following two days, in Chicago. You 
are speaking, I presume, around about these dates? 

Q. Yes. A. Yes. 

Q. Would you name the individual to whom you showed 
it in each of those places? A. Yes, certainly. 

Q. And the company with which he is associated? A. 
Surely. Mr. Wright, of the Guarantee Specialty Company 
in Cleveland; Mr. Davis and Mr. Stratton; Mr. Kirsch of 
the Kirsch Company in Sturgis, Michigan; and in Chicago 
it was shown to Unit Venetian Blind Supply, Chicago Vene¬ 
tian Blind. 

Q. What individual? A. In the Chicago Venetian Blind? 

Q. In both of them. A. Oh, in Unit, probably Hyman. 
You are asking me to be specific now. Mr. Hyman may not 
have been there. If he wasn’t there, it would have been 
shown to Mr. Flentie. In Chicago, the Western Venetian 


Blind Company, it was probably shown to Mr. Fepstein or 
Mr. Andrews. The sample was not taken (that |ls what I 
presnme xwhat yon are asking) just to show to one com¬ 
pany. 

Q. Mr. Gibbons spoke about being in England in April, 
1938,1 believe. A. Yes. j 

Q. Were you with him at the time. A. No. I| sent him 
over there with his wife for about five weeks, I think, from 
leaving the United States to getting back, i 
218 Q. When was the last time you were in jEngland? 

A. I think it was September—^may I ask when the 
war started! | 

Q. September, 1939. A. I think I was there | almost a 
year before. j 

Q. About September, 1938! A. Yes, sir. I r^umed in 
September; I was there in August, 1938. j 

Q. Nothing was said about the construction of j Exhibit 1 
to you while you were in England, was it! A\. Nothing 
specifically, with this exception: since the inception of the 
American company, I recognized that Tu-Tone| had vast 
possibilities, and was a very advantageous article, particu¬ 
larly for the American market, but the only obj^tion was 
the spots showing through. Our competitorip, Bussell 
Manufacturing Company, had a Tu-Tone which |was more 
of a painted affair on one side. We wanted a tape without 
any spots, and I have been advocating for six years—when 
I say “advocating,’’ I mean in the course of coiiversation, 
both with technicians such as Mr. Gibbons, | and Mr. 
Broughton in Manchester, and Mr. French, as to how they 
could manufacture it so as to do away with the “sijnall-pox.” 
A big objection that always came up would be tie weaken¬ 
ing of the straps. i 

Q. Did you know that a firm named Carr in England had 
one that didn’t show through! A. I didn’t kniw; this is 
the first time I have heard it. I 

Q. Do you know when the first hidden stitching of the 
cross straps was put on the market by your American con- 
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cern? A. It is hard to say, because after this sample came 
over, I asked Mr. Gibbons to get busy as quickly as possible 
to convert all the newer manufactured Tu-Tone tape with 
this principle. Of course, it was difficult to do, because we 
still had unfinished woven ladder web in the looms. Of . 
course, when they ran out, then we would make the looms, 
or set the looms, in order to manufacture in this manner; 
but the exact date—as near as possible after the receipt of 
the samples: that is the best answer I can make to it. 

219 ‘‘Q. What are ‘tacklers’? A. English expression 

for loom fixers. 

“Q. In this telegram that you received from J. S. Human, 
National Venetian Blind Company, he states, ‘Hope fur¬ 
ther improvement can be made.’ 

“Do you know if any further improvement was made? 
A. Oh, yes, we made further improvement since then. 

“Q. What were they? A. We have put a mingled back 
on Dekratape, instead of a plain basket weave back. In 
other words, we made a twill weave now; we are making 
Dekratape with a twill weave, whereas this is a plain 
weave. 

“Mr. Bierman: Referring to French Exhibit 3.” 

Mr. Barlow. If you remember that, your Honor, it had 
a plain weave in the back and not a twilled weave. 

The Court. Oh, yes. 

Mr. Barlow. (Continuing reading:) 

“Q. When did you do that? A. The first sample we 
made probably a year, year and a half ago. 

“Q. Was it necessary to make that improvement before 
you got an order from— A. National? 

“Q. National. A. No, sir. 

“Q. Did you get an order from National in response to 
that sample? A. Yes, sir. 

“Q. WThere is it? A. The order? 

“Q. Yes. A. I can get it for you. It has been finished 
and executed a long time ago. 
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“Q. Do yoTi know when the date of it was? jA- I could 
call up the office and find out for you. It <iame prob- 

220 ably in the mail shortly after that. | 

‘‘Q. The information contained in the ferst para¬ 
graph of Exhibit 18 was information you obtained from 
Mr. Gibbons, was it? A. Yes, sir. 

‘‘Q. And that was such as was conveyed to yc»u in some 
of these letters that you identified here. Exhibit^ 4 and 7 ? 
A. Yes, that^s right. | 

‘‘Q. Do you know whether or not Canadian! Venetian 
Shades had obtained any ladder web such as | Exhibit 1 
from your English concern? A. The only way I would 
know is the statement in the letter. I meab, I would 

221 have no knowledge, direct knowledge, li wouldn’t 
see the invoices. I don’t know what is sept to Can¬ 
ada. The British company have an agent in Montreal. 

Q. And is he supplied from the English com]|)any? A. 
Exclusively, yes, sir; occasionally we .supply ^nly as a 
matter of courtesy to help them out in emergencies. 

Q. This letter, then, was more an information-seeking 
letter than it was in anticipation of a shipment? A. Yes, 
put it that way. These people were trying to obiain goods 
from us, figuring they could buy in smaller quantities than 
if they imported it direct from England. | 

Mr. Bierman: The question and answer referred to 
French Exhibit 19. ; 

Q. Do you know about the date when that ijiemo was 
typed on the top of Exhibit 21? A. I could sw^ar that it 
was typed two or more days prior to my making |the trip— 
prior to March 6, isn’t it, when I left New York? 

(The document was handed to the witness.) 

A. t Continuing) Yes, prior to March 6, 1939. 

Mr. Bierman: (To the Reporter) Will you Iread that 
answer in full? ! 

(The Reporter repeated the answer referred t^.) 

Q. In Exhibit 22, one order is referred to of| 42 gross 
of Tu-Tone tape; and in your letter of March 20, 1939, in 
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Exhibit 23, you refer to three orders. What are the other 
two orders? A. The probability is that it was for 14 gross 
of three different sizes of tape. We didn’t retain the orders; ' 
we sent them back. 

Q. Did you look for any other letters that referred to 
any other orders besides these? Did you find any other 
letters that referred to any other orders besides Exhibits 
22 and 23. A. You mean from Bostwick-Ooodell? 

222 *‘Q. Yes. A. No, those are all the orders there 

were. We have been trying to interest them in han¬ 
dling Tu-Tone tape, and this was the result, and then, when 
they wanted the exact sample—^in other words, they were 
using, I think, Intemational Braid’s standard tapes, and 
they wanted those matched. We couldn’t match them, be¬ 
cause our colors are not identical, and because I knew from 
pasit experience how these people question everything. I 
wanted to make absolutely sure that they understood what 
we were going to supply them before accepting the order. 

*‘Q. Have you met Mr. Marshall, who testified for Mr. 
Colby in this Interference? A. I met Mr. Marshall, I think, 
in 1936, when I advertised for a superintendent of our 
mill. I interviewed him at the Biltmore Hotel. That is 
the only time I have ever seen him, and his name is just 
familiar; that is all I can say about him. I couldn’t de¬ 
scribe him. 

‘‘Q. Have you sent anybody to see him since he testified 
for Colby? A. No, sir. 

‘‘Q. Were you aware that somebody from your concern 
did call on him? A. No, sir, I had no knowledge. 

“Mr. Barlow: Cross examination closed.” 

(Redirect examination on deposition was read by Mr. 
Bierman as follows:) 

“Q. You were asked on cross-examination the names of 
the people to whom you showed French Exhibit 1 on your 
trip in March, 1939. I call your attention to French Ex¬ 
hibit 13, referring to the sample English made up. 
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223 What sample did you have reference to jin this let¬ 
ter? A. Well, the only sample of a mottled cross 

strap which didn’t show any Wding-in was th^ sample, or 
portion of the sample, which England sent over !to me. 

“Q. You said a portion of the sample. W^at do you 
mean by that? A. It was either this sample ot a portion 
of it. 

“Q. Eefer to the number. A. French Exhibit! 1. I had a 
sample in my pocket. In fact, I intended to gejt busy with 
this shortly after I got the letter, but, as I ssly, unfortu¬ 
nately, when I got back on one of my trips from! Fall River, 
I slipped, and broke ribs, and then was laid up for a couple 
of weeks. ' i 

*‘Q. I call your attention to French Exhibit ^1, and par¬ 
ticularly the typewritten memo which refers to; a Tu-Tone 
having a new idea so that the cross strap threads do not 
show through. What did you have reference tjj when you 
made that statement? A. The sample which England sent 
me, naturally, French Exhibit No. 1. At thalj time, it is 
interesting to observe, at the foot of this menjiorandum I 
made a note. I said, ^Offer importd Tu-Tone at a price.’ 

^^At that time we had some imported Tu-l'one, and I 
wanted to dispose of that at a figure, but Bostwick-Goodell 
weren’t interested in that. 

^‘Q. Was that of the old type where the specks showed 
through, or of the new type where the binding-fn was con¬ 
cealed? A. No, there was no—at that time, wl^en I called 
on Bostwick-Goodell, there was no newj type, only 

224 old type, whether it was made in Englandj or whether 
it was made in America. I think I wrot^ a letter to 

Mr. Gibbons from Chicago that I showed it to | the Kirsch 
Company in Sturgis. ! 

“Mr. Bierman: Re-direct examination closedj” 

(Re-cross examination on deposition was r^ad by Mr. 
Barlow as follows:) 

“Q. Is that one of your sample cards 
witness)? A. Yes.” 




V 


68 


That is Exhibit 47 they are talking about. I imagine 
that is here somewhere. 

The Court. That is that cardboard! 

Mr. Barlow. It is one just like that, I think (indicating 
an exhibit.) 

(Continuing reading:) 

‘‘Q. With the tape on which the specks show through? 
A. Yes. 

“Q. This is one of your—^would you call it ‘Sample 
card^? A. One of the old sample cards. I mean, it is not 
in existence now. We don^t make anything like that now. 

“Q. Did you make a change in your sample cards at the 
time you changed the ‘small-pox’ tape to the tape where 
it didn’t show through? A. Not at the time, because 
225 we sell primarily through distributors, and when this 
sample (referring to French Exhibit 1) came from 
England, I instructed Mr. Gibbons to make the change as 
quickly as he possibly could, but to say nothing about it. 
The purpose was to give our distributors an opportunity 
of unloading their old stocks, whereas, if we made announce¬ 
ment about it, the customers then would demand all tape 
like this, and not with the spots, and consequently the job¬ 
bers might get stuck with the tape they had on hand, and 
return it to us. So there was no noise, nothing said about 
it; it was not even mentioned in the advertising, or color 
cards, or anything else. 

Q. Wouldn’t you have run into competition with the In¬ 
ternational Braid, who had put it on the market? A. I saw 
International’s on the market, yes, surely. 

Q. In March, 1939? A. I wouldn’t say when; no, I 
wouldn’t say March, 1939, but I have seen it, naturally. 

Q. But when you did run into that competition, then 
you told them you had the tape too? A. You must remem¬ 
ber, we don’t come in contact with actual manufacturers, 
or very few. Most of our business is done with distributors. 
Distributors knew what we were doing, and knew that part 
of their stocks had the tape as we were producing it without 
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the ‘‘small-pox,” whereas some of the tapes, slome of the 
stocks, would have it. They weren’t saying mu^ about it, 
but if a customer particularly objected, then the j distributor 
would see that the customer got the latest. | 

Q. What would your answer be, then, to my ouestion as 
to whether, if you came into competition with the Interna¬ 
tional’s tape, that didn’t have the “small-pox,’i you would 
tell that person that you had the tape without the “small¬ 
pox,” too? A. If that question came up, I Vould have 
probably told the distributor that he probably had some of 
that in stock already, and didn’t know about it,|because we 
had not told him, or made any noise about it, uDjtil we were 
able to give him an opportunity to dispose iof his old 
stocks. 

226 Q. And if it were a customer who didnrt buy from 
you before, what would you have told him? A. If it 
was a customer that didn’t buy from us ? I don’t know any¬ 
body that didn’t buy from us before. 

Q. You would then have told him that you had that kind 
of tape too, would you not? A. If it was a customer—^now, 
we are not creating new customers; we are selling to dis¬ 
tributors. I presume you differentiate between a manufac¬ 
turer, when you say “customer”, and—if a purchaser would 
write to us, the probability is we would refet him to a 
distributor. But I have no knowledge of any inquirer writ¬ 
ing specifically about the elimination—^writing tq us, direct 
—a new customer, to answer you. | 

Q. When I speak of a customer, I speak of h man who 
purchases tape from you. A. Oh, a man whc( purchases 
tape from us. He probably knew about it. He would have 
no occasion to ask us, because we would have told him what 
we were doing. | 

Q. You don’t want to answer that questioh, do you? 
A. Certainly, I will answer any question. I dop’t want to 
mislead you, by any means. I want to tell you the absolute 
facts, and I am not trying to quibble. No customer would 
ask us for this tape, because we have only a | handful of 
customers, and we tell them what we are doing hs we do it. 
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We don^t have thousands of customers; we only have prob¬ 
ably about thirty. 

Q. And how long do you think it took you to tell the 
thirty people—we will say, after the fifteenth of March, or, 
say, after the first of March. A. After the sixth of March, 
when I first went out on the trip. 

Q. All right. A. The probability is that people in New 
York nearby were told before the sixth of March, but after 
the sixth of March I would say—I don’t think there is any 
doubt but that in four months’ time, I figure, when I had 
gone out to the Pacific Coast, all my customers would have 
known about it. As I said, there are only about thirty. 

227 Do you want to change that statement about 

the customers around New York being told before the 
sixth of March, you not even having shown it to Mr. Gib¬ 
bons then? A. I didn’t show it to Mr. Gibbons before the 
sixth of March. 

Mr. Bierman. Before you proceed: That, I believe, is 
an error in the answer. There should have been a question 
mark after the answer. That is, “I didn’t show it'to Mr. 
Gibbons before the sixth of March?” is what he actually 
said. 

Mr. Barlow. (Continuing reading:) 

‘*Q. Would you have shown it to your customers around 
New York before you showed it to Mr. Gibbons? A. No, I 
don’t think so. ' 

‘‘Q. So, it was after you showed it to Mr. Gibbons? A. 
Yes, surely. 

‘*Q. That you started to tell people about it? A. That’s 
right. 

“Q. Were you figuring you could get that from England? 
A. No, although at that time we were importing as well; 
but we were primarily interested in manufacturing in the 
United States. 

*‘Q. You didn’t even know on the sixth of March that 
Mr. Gibbons could make it, did you? A. On the sixth of 
March? 


‘‘Q. You hadn’t even tried it? A. Mr. Gibbons knew he 
could make it when he saw the sample, but he questioned 
on what loom it had been made. 

‘‘Mr. Barlow. I will offer in evidence tins sample 

228 card identified by the wtness as Colby is Exhibit 

47.” i 

I 

(Sample card marked on deposition as Colby Exhibit 47, 
was received in evidence.) 

• ••••••« 

229 Deposition of Theresa E. Donovan \ 

Theresa E. Donovon— . 

Direct Examination 

j 

By Mr. Bierman: 

i 

Q. Will you please state your full name? Theresa 
E. Donovan. 

Q. Where do you reside? A. Brooklyn; 14^ Berkeley 
Place. 

Q. Brooklyn, New York. A. Brooklyn, New York. 

Q. What is your occupation? A. Secretary to Mr. John 
D. Harris. 

Q. For how long have you been secretary to Mr. Harris? 
A, Five and a half years. 

Q. Will you briefly outline your duties? A. Taking dic¬ 
tation from Mr. Harris, taking orders, writing the more 
simple letters regarding orders, and office routine. 

Q. Do you have charge of the mail, either incoming or 
outgoing? A. Yes. 

Q. Have you had charge of this mail during y|our entire 
period of employment with Mr. Harris? A. Yes. 

Q. I call your attention to a series of letters j which are 
marked in evidence as French Exhibits 4 to 9 inclusive, and 
ask you whether you can identify the same, eitherj as to date 
of receipt or date of sending, as the case may be? You may 
take each letter individually, if you so desire, ai^d refer to 
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the exhibit number written in ink. A. I do remember read¬ 
ing this letter when it reached the office. 

Q. That is, French Exhibit 4? A. Exhibit 4. I also 
remember French Exhibit 5, French Exhibit 6, French Ex¬ 
hibit 7, French Exhibit 8, and I recall writing French Ex¬ 
hibit No. 9. 

Q. Will yon state which of these exhibits were written 
by you? A. French Exhibit No. 9. It was dictated by Mr. 
Harris, and I wrote it. 

230 Q. Are there any other letters in this group which 
were dictated to you? A. And French Exhibit No. 5, 
French Exhibit No. 6 and French Exhibit No. 8. 

Q. I call your attention to French Exhibit No. 14, and 
ask you whether you have seen this letter before? A. Yes, 
I have. 

Q. Will you state approximately when you first saw 
this exhibit? A. About the third or fourth of February, 
1939. 

Q. How do you know that it was about that time?’ A. 
Well, I do know that at that time we were using the fast 
boats for mail—^the ‘‘Queen Mary,” the “Normandie,” the 
“Rex,” “Bremen,”—and it certainly didn’t take any more 
than five or six days for those boats to get here, and for 
the mail to be delivered. 

Q. And you saw this letter immediately upon its being 
delivered? A. Yes, I did. 

Q. The letter refers to a sample of Tu-Tone tape. Do 
you recall whether there was a sample of such tape with 
the letter? A. Yes, there was. 

Q. I call your attention to a number of samples of tape 
on the desk before me. Can you pick out a sample which, 
according to your recollection, was attached to this letter? 
A. Yes, I can. 

Q. Will you please do so? A. (Witness indicates 
sample.) 

Q. You refer now to the sample marked— A. French 
Exhibit 1. 
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Q. Is there any indication that this sample was Actually 
attached to the letter itself? A. Just this clip mar|L 
Q. That is, there is a clip mark at the nper l<^ft-hand 
side of the letter? A. Yes. | 

Q. By which the sample was attached to the letter? A. 
Yes. ! 

Q. I call your attention to a memorandum identified as 
French Exhibit 15, and ask you whether you can identify 
this? A. Yes, I can. 

231 Q. Will you state who wrote it, and whefi. A. I 
wrote it on February 27,1939. | 

Q. What did you do with it after you wrote it? A*. I gave 
it to Mr. Harris. ' j 

Q. For what purpose?- A. To take to Fall River with 
him. It is just memoranda that he gives me throughout 
the day before he goes to Fall River, and I type them up 
at the end of the day and give him the memorandum! 

Q. I call your attention to French Exhibits 16 tcf 20, in¬ 
clusive, and ask you whether you can identify each of the 
documents contained therein? A. I can identify |French 
Exhibit 16. | 

Q. In what manner can you identify it? A. Well, I took 
it in dictation from Mr. Harris, and wrote it. | 

Q. On the date given? A. On the date given. j 
Q. And was it mailed on that day? A. Yes, it was. 
French Exhibit No. 17,1 also identify. 

Q. In what way? A. Well, only in so far as I read it 
when Mr. Harris showed it to me. It was delivered to Mr. 
Harris at Larchmont, and he brought it to the oflGce, and 
then I read it. 

I recognize this letter, French Exhibit 18, because I 
wrote it, and remember writing it. I 

Q. And did you mail it? A. Yes. This Exhibit!No. 19 
I also remember receiving; and Exhibit No. 20—^1 made 
that up for Mr. Harris before he left on his trip. | 

Q. I now call your attention to French Exhibit^ 21, 22 
and 23, and ask you similarly whether you can identify 
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these. I might say that these exhibits each consist of more 
than one letter. A. This letter, Exhibit 21, I identify. I 
wrote this letter. 

Q. That is the letter dated— A. January 6, 1939; and 
also the letter from Bostwick- 

Q. Bated what? A. January 5. I can also identify 
French Exhibit No. 22, letter dated March 11,1939. 

232 “Q. You having received that letter? A. Yes; 
and also March 10,1939. 

“Q. There is a third letter as part of that exhibit. A. 
Also March 13, 1939. I wrote the letter. 

‘‘And did you mail it? A. Yes. 

“Q. Now, as to Exhibit 23. A. I can identify that letter, 
March 15,1939; and I wrote this letter, March 20, 1939. 

“Q. You recall having received the letter of March 15, 
1939, and you wrote the reply on March 20,1939? A. That 
is right. 

“Mr. Bierman. Direct examination closed.’^ 

(Cross examination on deposition was read by Mr. Bar- 
low as follows:) 

“Q. How often did you get samples of tape, material, 
with letters, that is, attached to letters, incoming to your 
office? A. From anyone, particularly? 

“Q. Anybody at all. A. Anybody at all? 

“Q. Yes. A. I should say almost daily. 

“Q. And if those samples were spread out on the table, 
do you think you could pick them all out? A. Could I pick 
them out? 

“Q. Yes. Say we had 300 samples laid out on the table 
here for the 300 days in the year, and you had the letters 
separately. Could you pick out the samples that went with 
each letter, and put them in the correct order? A. If I 
were allowed to read the letters, I dare say I could. 

233 “Q. Bo you know who prints the sample cards 
that are used by Thomas French & Son? A. Yes. 

“Q. Such as Colby Exhibit 47? A. Yes. 


“Q. Who does? A. E. Feibusch & Company in New 
York. 

‘‘Q. How long have they printed sample cards for you 
folks? A. I don’t know exactly, but I think it is| about five 
years. i 

Do you use anybody else for sample car^s? A. No, 

234 Q. Do you know if they assemble cards ^mpletely, 
such as Exhibit 47? A. If they assemble them com¬ 
pletely? 

Q. Yes. A. I don’t know. | 

Q. Do they deliver cards directly to your New York 
office? A, Yes. J 

Q. And do they come in like Exhibit 47 ? A. yes. 

Q. That sample card that I just showed youj had spots 
showing through, did it not, on the tape? A. yes. 

Q. Do you know when Tu-Tone tape with su<ih spots as 
that showing through first was put on the market by 
Thomas French & Sons in America? A. No, i can’t say 
that 1 do. j 

Q. Was it on the market when you came t4 work for 
Mr. Harris? A. When I came to work for Mr. Harris we 
weren’t manufacturing in America. 

Q. You were not manufacturing. A. No, we were im¬ 
porting from England. ! 

Q. Do you remember importing any tape witlji the spots 
showing through like that, at the time you came to work 
for Mr. Harris? A. I remember importing Tu-Tone tape, 
but I cannot say that the spots—whether or not the spots 
showed through. | 

Q. And was it called Tu-Tone tape when you came to 
work for Mr. Harris, and you were importing it? A. I am 
not exactly sure, because Tu-Tone sticks in my mind, be¬ 
cause we call it that now. No, I can’t answer thal definitely. 

Q. Do you remember it having ever been called anything 
besides Tu-Tone? A. No, I can’t remember any 4ther name. 

Mr. Barlow: That is all. 

Mr. Bierman: Just one question. 
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235 (Redirect examination on deposition was read by 
Mr. Bierman as follows;) 

“Q. Do you ever recall using the name ‘Duplex tape* for 
what you now call ‘Tu-Tone tape*? A. We did not use 
that name in the New York office. That was used in the 
mill, in Fall River. 

“Mr. Bierman. That is all.** 

(Recross examination on deposition was read by Mr. 
Barlow as follows:) 

“Q. How do you know that? A. Because I think that we 
have a letter on file in the New York office, instructing the 
mill to discontinue the use of ‘Duplex tape,* because it was 
not the right name of the tape. They took it upon them¬ 
selves to call it that.** 

• •••••••• • 

Deposition of Roger French, 

Roger Frei^—:. 

“Q. 1. State your name, age, residence, occupation and 
relationship to George F. French. A. Roger French. 

236 39 years. ‘Herries*, Barrow Lane, Hale, Cheshire, 
England. Managing Director of Thomas French and 

Sons Limited of Manchester, England. Webbing manufac¬ 
turers. Son of George Frederick French. 

“Q. 2. Have you read the application of George F. 
French, Serial No. 281,228, filed June 26th, 1939, and, if so, 
do you understand the construction of ladder web described 
therein? A. Yes, I have read the application of George 
Frederick French, Serial No. 281228, filed June 26, 1939, 
and I do understand the construction of ladder web de¬ 
scribed therein. 

“Q. 3. Have you read the counts or claims involved in 
the present action, and, if so, do you understand them? A. 
Yes, I have read the counts or claims involved in the present 
action, and I understand them. 

“Q. 4. Did George F. French disclose to you the subject 
matter of the application identified in interrogatory #2, 
and, if so, when did he disclose the same to you?** 
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Mr. Barlow. I object to that as iinmaterial. There is no 
materiality of any disclosure made outside the limits of 
the United States. ! 

The Court. All right. Overruled for the present. 

Mr. Bierman. I think I ought to number theke as I go 
along, because there are references to interrog4tory num¬ 
bers. I 

Will the reporter number them 1, 2, 3 and 4, t^e last one 
being 4. ! 

(Continuing reading:) 

“A. 4. Yes, George F. French disclosed to me the 
237 subject matter of the Application, Serial No. 281228, 
prior to my trip to the United States in January 
1938. I 

“Q. 5. Did you take a trip to the United States in 1938? 
A. Yes, I took a trip to the United States at ijhe end of 
January 1938, leaving on January 26th in the i.s. Beren- 
garia. I 

6. If the answer to interrogatory is !in the af¬ 
firmative, did you disclose the aforesaid inventi,bn to any 
individuals in the United States, and, if so, give {the names 
and approximate dates. A. Yes, I disclosed tl^b said in¬ 
vention to John D. Harris of the firm of Thomas French 
and Sons Limited of New York City, soon after iy arrival 
in the United States in February 1938. 

‘‘Q. 7. If the answer to interrogatory #5 is in the af¬ 
firmative, state the dates when you arrived in t^e United 
States and when you returned to England. A. |I arrived 
. in the United States early in February 1938 and returned 
to England on March 14,1938, in the s.s. Queen Mary. 

‘*Q. 8. What was done, to your personal knowledge, in 
producing ladder web in accordance with the invention of 
the application for patent as set forth in inteirrogatory 
# 2 ?” 

Mr. Barlow. The same objection, your Honor. 

The Court. Overruled. 




Mr. Bierman. If your Honor please, I might say that 
we went through this already when I made my mo- 

238 tion for appointment of the Commission, and the 
Court issued an order granting the permission to 

take the depositions on these interrogatories, which con¬ 
stituted part of the motion. 

The Court. It is all a question of law, anyway. If I 
hold that it is immaterial whether or not he disclosed the 
invention to anyone in England or whether or not they 
began to manufacture this ladder web and reduced it to 
practice, it does not make any difference whether it is in 
the record or not. If the law is that it cannot be taken into 
consideration by the Court, it is immaterial. If the law is 
that it can be taken into consideration, it is material. 

Mr. Barlow. I do not think the matter he just brought 
up has anything to do with the case, though. Whether they 
grant the commission or not, doesn’t permit the answers 
to questions, or whether they are material. 

The Court. Well, I will let it in. There is a lot I don’t 
know about this patent business. It may be material and 
it may not. I shall have to determine it when I get into 
the law a little bit. 

What was the question? 

Mr. Barlow. Could I have a running objection, then, 
right through ? 

The Court. Oh, yes. 

Mr. Bierman. The question was 8: 

“What was done, to your personal knowledge, in pro¬ 
ducing ladder web in accordance with the invention of the 
application for patent set forth in interrogatory #2? A. 
The ladder web according to this application was 

239 first produced by Spencer Broughton (known as Sam 
Broughton) and his chief assistant weaver, Mathias 

Stephenson, to the instructions of George F. French and 
was made in a sample ladder web loom with the shedding 
motions suitably varied. 
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‘‘Q. 9. Was ladder web according to the invention of ap¬ 
plication Serial No. 281,228 produced, and, if so, ^tate ap¬ 
proximately when. A. Yes, ladder web accordiiig to the 
invention as set forth in application. Serial No. 281228, was 
produced about the middle of April, 1938. 

‘‘Q. 10. If the answer to interrogatory #9 is in the af¬ 
firmative, state by whom it was produced, where, and 
whether it was tested and the results of such testsj A. The 
ladder web was produced by Spencer Broughtoij (known 
as Sam Broughton) and his chief assistant weaver' Mathias 
Stephenson, at Chester Road Mills, Manchester, ^England, 
and was duly tested by the said Spencer Brougljton with 
satisfactory results. ! 

**Q. 11. Did you send a piece of ladder web m«|de in ac¬ 
cordance with application Serial No. 281,228 to the United 
States in 1939, and, if so, give the circumstances, Jin detail. 
A. Yes, a piece of the ladder web made in accordance with 
Application Serial No. 281228, was sent by my fima to the 
United States on January 27, 1939, addressed to Thomas 
French and Sons Limited, of 620 Fifth Avenue, h ew York 
City. j 

‘‘Q. 12 . Did you send a letter dated January 27 th, 1939, 
letter #600, directed to Thomas French & S^s, Ltd., 
240 New York City, attention Mr. Harris, and, i^ so, state 
the date when the letter was written by i you and 
mailed, the details of said letter, and attach a copy thereof 
to your answer, marking said copy ‘French Ex^it 14A.* 
A. A letter dated January 27, 1939, was ^so sent 
with the piece of ladder web referred to in inteifrogatory 
No. 11 hereof and said letter was dictated by me ai^d mailed 
about January 27, 1939, to Thomas French and ^ons Lim¬ 
ited, 620 Fifth Avenue, New York City, for the jattention 
of Mr. .T. D. Harris. A copy of the letter is heretoi attached 
marked ‘French Exhibit 14A\ | 

“Q. 13. If the answer to”- I 

i 

Mr. Barlow. That letter- j 

Mr. Bierman. This is it here (indicating). j 
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Mr. Barlow. It does not appear to be a carbon copy, and 
it does not seem to me— 

The Court. Well, it is immaterial. The original is al¬ 
ready in evidence. 

Mr. Bierman. (Continuing reading:) 

‘‘Q. 13. If the answer to interrogatory #12 is in the af¬ 
firmative, identify ‘Mr. Gibbons’ and give a full explana¬ 
tion of sentences 4 and 5 of said letter. A. Mr. Gibbons 
was the mill manager at the mills of Thomas French and 
Sons Limited of the United States, situated at Fall River, 
Massachusetts. In explanation of the sentences 4 and 5 of 
the letter dated January 27, 1939, I would say that 
241 In the case of the two-color ladder webbing made 
before the invention referred to in interrogatory 2 
hereof, the warps of each cross tape were all the same color 
and in binding in the said cross tapes they showed through 
and left ‘specks’ on the surface of the banding of a differ¬ 
ent color. To avoid such fault, two lots of cross tape w^rps 
in different colors were provided, one lot of a color match¬ 
ing that of one banding and the other lot of a color match¬ 
ing that of the other banding, and in binding in the cross 
tapes only those of one color were fully bound into the 
banding of corresponding color whilst the warps of the 
opposite color were simply bound to the inner faces of the 
bandings. Although the bindings in were not quite as firm 
as when all the warps were bound into each banding, the 
connection were quite adequate. 

“Q. 14. If the answer to interrogatory #11 is in the af¬ 
firmative, attach to your answer a piece of ladder web simi¬ 
lar to that mentioned in said interrogatory and made at 
the same time as the piece sent by you to the United States, 
if such an additional piece is available. Mark the same 
‘French Exhibit lA’. A. A piece of ladder web similar to 
that mentioned in interrogatory No. 11 and made at the 
same time as the piece sent to the United States on Janu¬ 
ary 27, 1939, is attached hereto marked ‘French Exhibit 
lA’. 
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“Q. 15. Did you receive a letter dated March! 23rd, 1939, 
letter #736, sent by Thomas French & Sons, ijtd. of New 
York City to you, and consisting of three pagesj said letter 
being signed by John D. Harris, and, if io, give the 
242 date when you received said letter and staite in whose 
possession it has been up to the present. A. I duly 
received a letter dated March 23, 1939, No. 7w, sent by 
Thomas French and Sons Limited of New York City, and 
consisting of three pages, and said letter signed by John 
D. Harris, received by me about March 30,1939! and being 
in the possession of my firm up to the present time. 

“Q. 16. If the answer to interrogatory #15 i$ in the af¬ 
firmative, attach said letter to your answer an^ mark the 
same ‘French Exhibit 18A.^ A. The said lettei* is hereto 
attached marked ‘French Exhibit 18A’.’’ | 


Do you wish to see it. | 

Mr. Barlow. I think I saw it. i 

Mr. Biennan. (Continuing reading:) ! 

“Q. 17. If the answer to interrogatory #11 is; in the af¬ 
firmative, state whether you sent any other pieces of ladder 
web, made in accordance with application Serial hfo. 281,228, 
to the United States before March 30th, 1939. A. No other 
pieces of ladder web made in accordance with application. 
Serial No. 281228, were sent to the United States before 
March 30, 1939. i 

' j 

“Q. 118. Is Thomas French & Sons, Ltd., a corporation 
of England, the owner of the invention of applicaj:ion Serial 
No. 281,228? A. Thomas French and Sons Limiljed, a Cor¬ 
poration of England, is the owner of the! invention 
243 of Application, Serial No. 281228.*’ I 

Now, there are some cross-interrogatories. 

Mr. Barlow. Do you want me to read those? 

Mr. Bierman. You might as well. Give me a rbst. 

(Cross-examination on deposition was read byj Mr. Bar- 
low as follows:) | 
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“Q. 1. If on direct examination your answers to interrog¬ 
atory No. 4 indicated a disclosure was made to you please 
state whether the disclosure was oral or written or illus¬ 
trated and if oral relate substantially what was stated to 
you. If there were any physical illustrations or written 
memoranda which were shown to you at the time of this 
disclosure submit such memoranda or illustration and if 
this was not in existence then describe accurately what was 
on such memoranda or shown by the illustration. Was any 
piece of fabric embodying this invention shown you at the 
time of this disclosure? A. The disclosure was entirely 
oral, since the invention was easy to understand by me with 
my intimate knowledge of the manufacture of ladder web¬ 
bing. The known fault of multi-colored webbing was re¬ 
ferred to, i.e. the presence of ‘specks’ on the outer surface 
of the webbing caused by the cross-tape warps of different 
color showing through, and the advantages of multi-colored 
ladder webbing in which there were no ‘specks’ were 
stressed. There were no pieces of ladder webbing pro¬ 
duced at that time embodying the invention. 

“Q. 2. If on direct examination your answer to 
244 interrogatory No. 6 states any names in addition to 
the name of the individuals in the United States, 
state his address and if employed by whom employed. Also 
state precisely what was disclosed and how the same was 
disclosed. A. I do not remember disclosing the invention 
to any person other than John D. Harris on my visit to the 
United States in 1938.” 

He didn’t answer that. 

The Court. 1938. I thought it was ’39. 

Mr. Barlow. It says here 1938. He didn’t answer.that 
question, you see. I asked him to state precisely what was 
disclosed, and all he said is, he disclosed it to John D. 
Harris. 

The Court. That is the only person he disclosed it to, 
he said. 
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Mr. Barlow. That is right. He didn’t say whjat he dis¬ 
closed, though. 

The Court. Well, I don’t know what yon wan^ me to do 
about it. I 

Mr. Barlow. He refuses interrogatories. { 

(Continuing reading:) j 

3. If on direct examination your answeil to inter¬ 
rogatory No. 8 or interrogatory No. 9 indicates sjny acts in 
producing ladder web, state precisely in what country any 
act which you allege in answer to this questioni occurred. 
Was a chain draft produced and if so who drew the chain 
draft, giving .his name and address, and if such chain 
draft is in existence and dated produce it and attach 
245 it to your answers marked ‘French Cross Exhibit 
24’. A. The ladder webbing referred to in my answer 
to Interrogatory No. 8 or Interrogatory No. 9 was pro¬ 
duced at the Mills of Thomas French and Soni Limited, 
Chester Road, Manchester, England. No for^nal chain 
draft was to my knowledge produced as none W^s consid¬ 
ered necessary. 

“Q. 4. If on direct examination your answer tc^ interrog¬ 
atory No. 9 is in the affirmative, then state the [source of 
your information and original disclosure to yoji and the 
first production of a ladder web of this invention as an¬ 
swered to this question. When was a ladder vfeb of the 
construction here referred to first placed on th^ market? 
Produce records showing sales. If this date of [first mar¬ 
keting precedes April, 1939, state why there w4s a delay 
until April, 1939, to file a patent application I in Great 
Britain. A. The samples of ladder webbing naiped in my 
answer to Interrogatory No. 9, were first shajsm to me 
about the middle of April 1938 by Spencer Broughton 
(known as Sam Broughton). The said ladder webbing 
was first placed on the market about the summer of 1939, 
but no precise particulars can be given of quantities or 
dates of sales.” 
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And he entirely omitted why he didn’t put it on the 
market for that fnll year. 

(Oontinning reading:) 

“Q. 5. If on direct examination your answer to in- 

246 terrogatory No. 11 is in the aflSrmative state why 
you delayed for several months in sending a piece 

of the ladder web to the United States. To whom did you 
expect the information concerning this ladder web to reach 
in the United States other than Mr. Harris to whom your 
letter was addressed? Did you not expect the information 
would be transmitted to Mr. Gibbons who had to do with 
your production in the United States? Why did you not 
disclose this invention to Mr. Gibbons when he was in Eng¬ 
land at your factory in April, 1939? A. The delay was 
due to the small* demand for two-color ladder webbing in 
Great Britain, and because we (my firm) did not realize 
that there was such a demand for the same in the United 
States. We (my firm) expected the information to reach 
Mr. Gibbons as soon as production at our Fall River Mills 
was intended, and also Mr. H. C. Bierman, our United 
States Associate Patent Attorney of New York. The in¬ 
vention was riot disclosed to Mr. Gibbons when he visited 
England in April 1938, partly because, as already stated, 
he was at that time a comparatively new employee, and 
also partly because my firm had not then fully realized the 
possibilities of the inveritiori and in particular the demand 
for such a product in the United States of America. 

6. If on direct examination you answer to interroga¬ 
tory No. 18 is ‘No’, state who now has title to the inven¬ 
tion. If your answer shows title in someone other than the 
inventor, attach copies of such written documents as 

247 form a basis of your answer. A. The invention is 
the property of Thomas French and Sons Limited, 

Manchester, England. No written documents support this 
title boyond the fact that the corresponding British Appli¬ 
cation was filed in the joint names of the company and the 
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inventor, who, as Governing Director of the company, is 
automatically trustee for the company as regards any of 
his inventions.’^ I 

i 

I might say that the assignment records h^re in the 
•United States show that the title to the invention is in 
George French and Roger French, and not in th^ firm, and 
they are the ones that I directed this suit againsi, and they 
were admitted in our pre-trial stipulation to be ihe owners 
of the patent application. I 

The Court. I suppose I shall have to consider them as 
the owners, then, if they stipulated that. | 

Mr. Barlow. Yes, but this question here— j 

The Court. Well, I will say he didn’t know what he was 
talking about, wasn’t advised about the situation. I don’t 
know. I 

Mr. Bierman. I don’t know that it is materiil here. I 
have stipulated that the two individuals, George!Frederick 
French and Roger French, are the owners, and |l am will¬ 
ing to stand on it even though they say that there is some 
sort of trust agreement, an oral trust, whereby! the bene¬ 
ficial title is held for the corporation, the Britislji corpora¬ 
tion. I 

Mr. Barlow. That is all right with me, then. I ;just didn’t 
want that question coming up. | 

The Court. Legal title might be vested in theni and they 
still be trustees. 

248 Mr. Bierman. Yes. 

I 

• * • • * • * *l« • 

I 

Deposition of George F. French \ 

George Frederick French— ! 

“Q. 4. State your name, age, residence and occupation. 
A. George Frederick French, 65 years. ‘Brackenhurst’ 
Rappax Road, Hale, Cheshire, England. Governmg Direc¬ 
tor of Thomas French and Sons Limited, of Manchester, 
England. Webbing Manufacturers. ! 

‘‘Q. 2. Have you read the application of Gfeorge T. 
French, Serial No. 281,228, filed June 26th, 1939, jjind, if so. 
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do you understand the construction of ladder web described 
therein? A. Yes, I have read the application of George T. 
French, Serial No. 281,228, filed June 26, 1939, and I fully 
understand the construction of ladder web described 
therein. 

3. Have you read the counts or claims involved in 
the present action, and, if so, do you understand them? A. 
Yes, I have read the counts or claims involved in the pres¬ 
ent action and I fully understand them.’^ 

Mr. Barlow. I have the same running objection to this, 
as to the materiality. 

The Court. All right. 

Mr. Bierman (continuing reading:) 

“Q. 4. Are you the inventor of the subject matter of 
application Serial No. 281,228, and, if so, approximately 
when did you conceive the invention? A. Yes, I am the 
inventor of the subject matter of Application Serial 
249 No. 281,228, and I conceived the invention in Decem¬ 
ber 1937. 

“Q. 5. Did you disclose the invention of application 
Serial No. 281,228 to Roger French, and, if so, approxi¬ 
mately when? A. Yes, I disclosed the invention the sub¬ 
ject of the said application. Serial No. 281,228, to Roger 
French early in January 1938. 

“Q. 6. Did Roger French make a trip to the United 
States in 1938, and, if so, ^ve the approximate date thereof. 
A. Yes, Roger French made a trip to the United States in 
1938, leaving England about the end of January 1938 in 
the S.S. Berengaria. 

“Q. 7. Did you discuss the invention of application 
Serial No. 281,228 with Roger French after his return from 
the United States, and, if so, give the approximate date of 
the discussion. A. Yes, I discussed the invention the sub¬ 
ject of Application Serial No. 281,228, with Roger French 
on his return to England in the S.S. Queen Mary about 
March 14,1938. 
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“Q. 8. Did you disclose the subject matter!of applica¬ 
tion Serial No. 281,228 to Sam Broughton, and| if so, give 
the approximate date thereof. A. Yes, I disclosed the sub¬ 
ject matter of the application. Serial No. 281,2^8, to Spen¬ 
cer Broughton (known as Sam Broughton) eaifly in April 

1938. I 

“Q. 9. Did you instruct Sam Broughton to make 

250 ladder web in accordance with the invention of ap¬ 
plication Serial No. 281,228? A. Yes, 1 instructed 

Spencer Broughton (known as Sam Broughton) to make 
ladder web in accordance with the invention of kpplication. 

Serial No. 281,228. i 

' j 

“Q. 10. K the answer to interrogatory #9 ip in the af- 

firmative, did Sam Broughton make such ladder web and 
did he exhibit it to you and to Roger French? A. Yes, 
Spencer Broughton (known as Sam Broughtoi|i) made or 
had made with the help of his chief assistant weaver, 
Mathias Stephenson, the ladder web as instjructed and 
showed the same both to me and Roger French, j 
“Q. 11. If the answer to Interrigatory #10 i^ in the af¬ 
firmative, state approximately when this laddejr web was 
exhibited to you? A. All the ladder web was exhibited to 
me about the middle of April 1938. I 

“Q. 12. If the answer to Interrogatory #10 ip in the af¬ 
firmative, was such ladder web tested, and, if soj, by whom, 
and what were the results of the tests? A. Yes,j the ladder 
web was duly tested by Spencer Broughton (known as Sam 
Broughton) in my presence and the results were satisfac¬ 
tory. 

‘‘Q. 13. If the answer to interrogatory #10 ip in the af¬ 
firmative, state to whom the pieces of ladder web |were given 
by Sam Broughton. A. The pieces of ladder web were 
given by Spencer Broughton (known as Sam Broughton) 
to Roger French. i 

‘^Q. 14. If the answer to Interrogator^ #9 is in 

251 the affirmative, attach hereto a piece of paid ladder 
web and mark the same ‘French Exhibit ilc.’ A. A 
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piece, of ladder web similar to and only different in color 
from that mentioned in Interrogatory No. 9 is attached 
hereto marked ‘French Exhibit 

Do you wish to see that ladder web?' 

Here are the cross-interrogatories (indicating). 

(Cross examination of deposition was read by Mr. Bar- 
low as follows:) 

“Q. 1. If on direct examination your answer to inter¬ 
rogatory No. 5 indicates an affirmative, state how you dis¬ 
closed the invention to Eoger French? If orally, state ap¬ 
proximately what you told him? If by sketches or written 
description, produce the same or if not available then a 
duplicate thereof prepared as close as you are able from 
memory. Did you show him a piece of the tape at this 
time. A. I disclosed the invention to Roger French orally, 
there being no written description or sketches, as the in¬ 
vention was easy of understanding to him as an expert in 
the art. I reminded him of the ‘speck’ effect of the bound- 
in warps in a two-color ladder webbing and explained my 
proposal for using two-color warps in the cross tape and 
for arranging the binding-in so that the warps of color 
opposite to that of each banding would only be bound to 
the inner surface thereof whilst those of the same color 
were to be fully bound in. I did not show him a piece of 
the new webbing, as the same had not then been produced. 

“Q. 2. If on direct examination your answer to 
252 interrogatory No. 6 is in the affirmative, state upon 
what facts you base the answer to this question. A. 
The answer to Interrogatory No. 6 is based on the fact 
that with my knowledge and approval as Governing Direc¬ 
tor of Thomas French and Sons Limited, Roger French 
visited the United States of America on behalf of the firm 
and booked his passage with the American Express Com¬ 
pany, Liverpool, England, to the United States about the 
middle of January on the s.s. Berengaria, State Room 
C.330. 
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“Q. 3. If on direct examination yonr answerj to inter¬ 
rogatory No. 7 is in the affirmative, state what yon said to 
Roger French. Have you ever been in the XJniied States 
since the conception of your invention f A. Aftier his re¬ 
turn I again drew Roger French’s attention tq the then 
existing ‘speck’ effect fault of two-colored laddeif webbing, 
and explained as stated in Interrogatory No. 1 ajbove, how 
I proposed by using cross-tapes composed of waj’ps of the 
two colors and binding the warps of the opposite colors to 
the inner faces only of the outer bandings, thq fault of 
‘specks’ showing on the outer face of the bandings could 
be overcome. No, I have not visited the United Sljates since 
the conception of the invention, owing chiefly tp war re¬ 
strictions and war production activities on this side of the 
Atlantic. ; 

“Q. 4. If on direct examination your answer | to inter¬ 
rogatory No. 8 is in the affirmative', state what you recall 
as closely as possible that you said to Sam Broughton. A. 

In directing Spencer Broughton (known as Sam 
253 Broughton) to produce the first sample of the new 
ladder webbing, I explained the fault of the known 
two-color webbing and my invention for the use of cross¬ 
tapes composed of two lots of warps of the two colors, one 
lot matching the color of one outer banding and ^he other 
lot matching the color of the other out bandingj and for 
binding the warps of opposite color to the inner fjaces only 
of the bandings. The required alterations in the shed¬ 
ding motion were also briefly discussed and these were 
radily appreciated by Spencer Broughton. No chpin draft 
was then prepared or considered necessary. 

“Q. 5. If on direct examination your answer to I interrog¬ 
atory No. 10 is in the affirmative, did you see Sanj Brough¬ 
ton make such ladder web? Did you draw the ch^in draft 
yourself for such ladder web and if not who did? | Did you 
see the ladder web tested? State exactly the test procedure 
if you did see it. A. I do not specifically recall seeing the 
ladder webbing being made by Spencer Broughtoji (known 
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as Sam Brouglitoii), althomgih I must have done so in my 
daily rounds in the factory. No, I did not draw the chain 
draft myself and as far as I know none was prepared or 
considered necessary. If there was one, it would have 
been drawn by Mathias Stephenson, the chief assistant 
weaver. I saw the ladder webbing tested and the test con¬ 
sisted in subjecting the cross-tapes to manual tension, and 
noting their resistance to separation from the bandings 
und^r such tension. 

“Q. 6. If on direct examination your answer to 
254 interrogatory No. 13 is in the affirmative, did you 
see Sam Broughton give pieces of ladder webf A. I 
cannot say from memory that I actually saw Spencer 
Broughton (known as Sam Broughton) give the pieces of 
ladder webbing to Roger French, as stated in answer to 
direct Interrogatory No. 13, but it would devolve on Spen¬ 
cer Broughton alone to do so/’ 


Deposition of Spencer BrougTUon 

Spencer Broughton— 

“Q. 1. State your name, age, residence, occupation and 
relationship to George F. French. A. Spencer Broughton 
(known as Sam Broughton), 60 years, 17 Yew Tree Lane, 
Northenden, Cheshire, England, Mills Manager and Weaver 
and Factory Superintendent to Thomas French and Sons 
Limited, Manchester, of which George F. French is Gov¬ 
erning Director. No other than business relationship. 

“Q. 2. Have you read the application of George F. 
French, Serial No. 281,228, filed June 26th, 1939, and, if so, 
do you understand the construction of ladder web 
255 described therein? A. Yes, I have read the applica¬ 
tion of George F. French, Serial No. 281,228, filed 
June 26, 1939, and I fully understand the construction of 
the ladder web described therein.” 

Mr. Barlow. I would like the same running objection 
through this deposition. 
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i 

j 

The Court. All right. Overruled. - j 

Mr. Biennan (continuing reading:) 

3. Have you read the counts or claims involved in 
the present action, and, if so, do you understand them? A. 
Yes, I have read the counts or claims involved in thb present 
action and I fully understand them. i 

“Q. 4. Did George F. French disclose to you the subject 
matter of the application identified in interrogai;ory #2, 
and, if so, when did he disclose the same to you?! A. Yes,' 
George F. French disclosed the subject matter of the appli¬ 
cation identified in Interrogatory No. 2, and the date of 
such disclosure was early in the month of April 1]938. 

‘‘Q. 5. Did George F. French instruct you to majke pieces 
of ladder web conforming with the invention setj forth in 
application Serial No. 281,228? A. Yes, George French 
instructed me to make pieces of ladder web confonhing with 
the invention set forth in Application, Serial No. ^81,228. 

“Q. 6. If the answer to interrogatory #5 is iii the af¬ 
firmative, state whether you produced such pieces ^)f ladder 
web, and, if so, give the date thereof. A. I proc^uced the 
pieces of ladder web named in Interrogatory No. 5 
256 about the middle of April 1938. j 

“Q. 7. If the answer to interrogatory #6! is in the 
affirmative, state whether you tested such pieces of ladder 
web, and, if so, state the results of your tests and the ap¬ 
proximate date of such tests. A. The result of the tests 
made on the said pieces of ladder web was satisfactory and 
the tests were made soon after the pieces were ]>roduced 
in early April 1938. 

“Q. 8. If the answer to interrogatory #6 is in the af¬ 
firmative, state whether you gave such pieces of laiider web 
to Roger French, and, if so, approximately when?! A. The 
said pieces of ladder web were handed by me to Roger 
French soon after they were produced in early April 1938. 

9. If the answers to interrogatories #6 and #7 are 
in the affirmative, state whether you, yourself, d^ all of 
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the work or whether you had an assistant; if the latter, 
state the assistant’s name. 

“A. 9. The said pieces of ladder web were produced un¬ 
der my supervision with the help of my chief assistant 
weaver, Mathias Stephenson. 

“Q. 10. If the answers to interrogatories #6 and #7 are 
in the affirmative, attach hereto a piece of ladder web made 
as stated in said interrogatories, if it is available, and 
mark the same ‘French Exhibit IB’. A. 10. A piece of ladder 
web similar to and only different in color from that men¬ 
tioned in Interrogatories Nos. 6 and 7 is attached hereto 
marked ‘French Exhibit IB’.” 

257 Mr. Bierman. Do you wish to see it? 

(Cross examination of deposition was read by Mr. 
Barlow, as follows;) 

“Q. 1. If on direct examination your answer to inter¬ 
rogatory No. 4 indicates a disclosure state where George 
French disclosed the invention to you. Had you previous 
to receiving disclosure from George French learned of lad¬ 
der web woven to accomplish the objects of this invention? 
If so, from whom, where and when? From whom did 
George French learn of the invention and upon what do 
you base the answer to this question? Since having knowl¬ 
edge of the invention have you ever been in the United 
States? Did you ever yourself while in the United States 
disclose the invention to anybody? If so, state the name 
and address of each person, and precisely what the dis¬ 
closure consisted of. A.' The invention was disclosed to me 
by George Frederick French at the mills of Thomas French 
and Sons Limited, situated at Chester Road, Manchester, 
England. The invention was new to me, and I had no 
knowledge of any previous ladder webbing woven to accom¬ 
plish the objects of the invention. At the time George 
Frederick French stated that he was the inventor and I 
am not aware that George Frederick French learned of the 
invention from anyone. I believe him to be the original 
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inventor, and I base my reply thereon. I have n<Jt been to 
the United States of America since I had knowledge of the 
invention, so that I did not disclose and could not ihave dis- 
closed the invention when I was in the United States. 

258 2. If on direct examination your answer to 
interrogatory No. 5 indicates that instructions were 

given, state in detail the instructions given you b(r George 
French. A. When George Frederick French instijucted me 
on the invention, I was reminded of the ordinary make of 
two-color ladder webbing having warp ‘specks’ on jthe outer 
surfaces of the webbing, due to the cross-tape wajrps being 
all one color, and I was informed by him of his j proposal 
to make the cross-tapes of two colors of warps, arid to bind 
the warps of opposite (different) colors to the iimer sur¬ 
faces only of the outer bandings. It was clear tb me how 
this could be done, and the necessary variations! in shed¬ 
ding were briefly discussed. No chain draft wajs consid¬ 
ered necessary for such a variation. 

“Q. 3. If on direct examination your answer to inter¬ 
rogatory No. 9 states the name of an assistant in addition 
to giving the name of the assistant give his ad<iress and 
place of employment and precisely what acts of alssistance 
he furnished. A. The name and address of the person who 
assisted in the production of the ladder webbing ^s as fol¬ 
lows: Mathias Stephenson, of 8 Russel Avenjie, Sale, 
Cheshire, England, he being my firm’s chief Assistant 
weaver at Chester Road Mills, Chester Road, Manchester, 
England. He gave directions on my instructions to the 
tacklers for ‘gaiting up’ the loom for the production of the 
webbing according to the invention.” | 

Mr. Biernian: I offer in evidence the depositions of 
George Frederick French, Roger French, and Spen- 

259 cer Broughton, together with all of the phpers at¬ 
tached thereto, including the various phy sical ex¬ 
hibits. 

The Court. All right. Let them be admitted in evidence. 

Mr. Bierman. Exhibit 27. 
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(Document, depositions of George Frederick French, 
Eoger French, and Spencer Broughton, and attached pa¬ 
pers, was marked French Exhibit No. 27 and received in 
evidence.) 


m. 

EXHIBITS. 

French Exhibit No. 14. 

Docket Division U. S. Patent Office Oct 15 1941 
Filed May 1 1944 Charles E. Stewart, Clerk 

Blackfriars 1887 (8 Lines). Order Dpt. Blackfriars 5271 
(2 lines) 

Telegrams & Cables: “Ladders” or Rufflette” 

THOMAS FRENCH AND SONS LIMITED 
Governing Director: G. F. French. 

Managing Director: R. French 

Chester Road Mills, Manchester, 15 

CA 15798 4/25/41 LG 

Please Quote Reference 
R. F. Letter No. 600 

Thos. French & Sons Ltd. 

620 Fifth Avenue 
New York City 

Gentlemen: Attention Mr. Harris 

One of the troubles with 2-tone ladder web has been the 
speck marks where cross and body tapes of different colour 
join together. 

Two of our tacklers have just overcome this difficulty— 
see sample enclosed. Mr. Gibbons will easily be able to 
solve the technical side of it. You will see that the cross 
tape is in both colours of which only the appropriate one 


Friday 27 

January 

1939 



is bound into each body. The strength of bind^g is not 
quite as much as before, but quite adequate. | 


R. French 
KG 


Yours truly | 

THOMAS FRENCH & S(>NS LTD. 
By R F I 

Managing Diiect&r 


French Exhibit No. 16. 

Filed May 1 1944 Charles E. Stewart, Clerk 
CA15798 4/25/41 LG ' j 

Docket Division U. S. Patent Office Oct 15 1941 

March 16,| 1939. 

AIR MAIL .. ! 

Mr. J. S. Human, I 

National Venetian Blind Company, i 

1770 Sichel Street, 

Los Angeles, Calif. 

Dear Mr. Human: 

I feel sure that you and all your associates ar^ going to 
be very pleased with the enclosed two samples. | 

In the first place you will notice that the sj^ots which 
show through on the TU-TONE Tape have been eliminated 
from the street side. In the second place you notice 
we have used a rayon filler, and our tests have satisfied us 
that it will stand up and not give you any gauge trouble. 
You will agree, too, that the street side of the tai)e is much 
fuller, and in general is a decided improvemen|: over the 
first samples which you approved. j 

There is one bad feature; I have to charge ^ou 75c a 
gross more to give you the rayon filler on the street side of 
the tape, but I am convinced that you will fe^l that the 
improvements we have made justifies the sligl^t increase 
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in price, and npon receipt of this letter yon will instmct 
ns to proceed with your order as per enclosed samples. 

I really believe that we now have something which is ab¬ 
solutely satisfactory and should help your business consid¬ 
erably. I predict that we are going to have some difficulty 
in supplying your demands. 

Please be assured that even though we are quite satisfied 
with the enclosed samples our experiments will continue. 

With kind regards, we remain 

Yours faithfully, 

THOMAS FRENCH & SONS LTD. 


John D. Harris. 

JDH :TED 

P. S. We confirm our air-mail letter of March 9th, en¬ 
closing dummy color card, which we trust you have re¬ 
ceived. 


French Exhibit No. 20. 

Filed May 1 1944 Charles E. Stewart, Clerk 
Docket Division TJ. S. Patent Office Oct 15 1941 

CA15798 4/25/41 LG 

ITINERARY OF MR. JOHN D. HARRIS 

Arrive Leave 

New York 3/6 at 8 P. M. 

Cleveland 3/7 at 7:36 A.M. 

Norwalk ** 10:30 A.M. 

Toledo 3/7 (Com. Perry Hotel) 

Sturgis 3/8 (Kirsch) 

Chicago 3/9 (Medinah Club) 

“ 3/10 “ 

3/11 “ 

‘‘ 3/12 

tt 

Further Information to be received from Mr. Harris later. 




French Exhibit No. 26. | 

Filed May 6 1944 Charles E. Stewart, Clerk I 

U. S. Patent Office Board of Appeals Mailed Mar 3 -1942 

Colby vs French C. A. 15,798 ! 

Paper No. 114 

Appeal No. 41,603 | MEM 

Hearing: | 

February 20, 1942 | 

In the United States Patent Office I 

j 

_ i 

I 

Before the Board of Appeals 

■ I 

Colby V. French ! 

- I 

Patent Interference No. 77,405 between an appljication of 
George E. Colby, Serial No. 266,951, filed April 110, 1939; 
and an application of George Frederick French, Serial No. 
281,228, filed June 26, 1939. Ladder Web. 

i 

- j 

i 

Messrs. Barlow and Barlow for Colby. I 

Mr. Walter Gunn and Mr. H. C. Bierman for French. 

This is an appeal by the party Colby from th^ decision 
of the Examiner of Interferences awarding prioijity of in¬ 
vention of the subject matter in issue to the sei^ior party 
George Frederick French. | 

The application of Colby was filed April 10, 1^39, while 
the application of French was filed June 26, 193i9. After 
the interference was declared the party Frencli brought 
a motion to shift the burden of proof since he hj^d filed in 
England on April 6, 1939, a provisional application. This 
motion was granted by the Primary Examiner, tlius mak- 
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ing the party Colby the junior party. The matter of shift¬ 
ing the burden of proof is not appealable, but can be raised 
at final hearing. The party Colby now contends that the 
motion to shift was improperly granted. In reviewing the 
decision of the Primary Examiner it is found that he went 
into this matter quite carefully. While it is true that the 
certified copy of this provisional specification does not con¬ 
tain a drawing, still it is believed that sufficient descriptive 
matter is found in paragraphs 2 and 3 of page 4 to enable 
one skilled in this art to make the device in issue. As stated 
in the decision of In re Bastian and Salisbury, 1916 C. D. 
160, the British patent always takes the date of the provi¬ 
sional specification unless &e complete specification is a 
departure from the provisional specification. We are of 
the opinion that there is no error in the decision of the Pri¬ 
mary Examiner on this point. 

The subject matter in issue is so-called ladder webbing 
of the type used in the making of Venetian blinds. This 
webbing in general consists of two main broad strands hav¬ 
ing interposed between them cross strands of such length 
as to house the usual flat strip used in these blinds. In the 
older forms both main strands were made of the same 
color. There are two sets of cross strands, one on each 
side of the medium line of the main strand. The cross 
strands are woven at the same time as the main strands 
and the ends of the warp threads of the cross strands are 
interwoven with the main strands. After the webbing has 
been woven it is necessary to cut out every other section 
of the warp threads, but that feature is not here involved. 
As a later development it was found desirable to have the 
two main strands of different color, using linen of a grey 
or neutral tint for the outside and a fancy color on the 
inside. This change involved difficulties for if a neutral 
color was used for the warp of the cross strands such warp 
would produce specks or dots in the surface of the main 
colored strand and if colored threads were used for such 
warp the color would also appear in the main strand of 
neutral color. Up to this point the structure described was 
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old. It was the object of both parties in this iijiterference 
to produce a ladder webbing in which the cross strands were 
interwoven with the main strands without the production 
of spots or specks. This was accomplished by m aking each 
alternate thread of the warp used for the cross strands of 
a different color. By means of a special form of pattern 
chain it was found possible to interweave tjbe colored 
threads of such warp into the main colored strand and at 
the opposite end of the threads of neutral color would be 
interwoven with the main strand of neutral dolor. The 
threads not interwoven were said to he floated on the inner 
surface of these main webs. j 

The party Colby, who was the manager of tljie Interna¬ 
tional Braid Company of Providence, B. I., state^ that early 
in 1939 he had impressed on him by a salesman th^t it would 
be necessary to produce ladder webbing without specks in 
order to hold their customers. Colby testifies that he took 
up the matter of mingled” ladders with the force in the 
weaving room on March 6, 1939, and explained to them 
hojy it should be made. The witness Marshall' who was 
then the designer at the plant, was given the job | of making 
a chain draft and this was finished apparently oh March 7 
and appears in this record as Colby’s Exhibits 1 and 3. 
After making the draft the chain was actually prepared 
by the witness Armfield, who completed the chaih on March 
8, 1939, and manufacture and sale was begun a^ once and 
has continued up to the time of taking testimjony. The 
Examiner of Interferences has awarded Colby March 7, 
1939 as his date of conception, and reduction t^ practice 
on March 8, 1939, certainly by April 5, 1939, when tapes 
were shipped to Bostwick-Goodell Company. j 
The senior party resides in England, where he made his 
invention and communicated the same to the witness Harris 
who is the manager of the Thomas French and Sons, Ltd., 
of this country. French’s Exhibit 14 is a letter dated 
Manchester, January 27,1939, which was accompiinied by a 
sample of webbing produced in England and appearing 
here as French’s Exhibit 1. It is clear from anj examina- 


tion of this exhibit that it satisfies the terms of the counts. 
The witness Harris and his secretary, Miss Donovan, have 
testified that French’s Exhibit 1 was received in New York 
City in the early part of Febmary 1939. It was Harris’ 
intention to take np this matter immediately with his plant 
manager at Fall River bnt was prevented from doing so 
by reason of an accident which laid him np for two or three 
weeks. Jnst before going to Fall River Miss Donovan pre¬ 
pared a memorandum of items which he was to take np with 
the plant manager Gibbons and among these items was the 
ladder webbing just received from England. Gibbons tes¬ 
tifies as to the visit of Harris and has identified Exhibit I 
as the sample which was left with him to reproduce. Gib¬ 
bons apparently had no difficulty in determining how the 
cross strands were interwoven with the main strands. The 
only point on which there was any doubt was as to the 
type of loom that should be used. Gibbons has testified 
that Exhibit 1 has at all times been in his possession, while 
Harris in his testimony alleged that he took the sample 
with him to show others. This discrepancy is of no moment 
for it appears from Gibbons’ testimony on page 92 of the 
printed record that probably a piece was cut off for Harris’ 
use. After due study Gibbons made a chain draft to pro¬ 
duce the web on Mardi 10 and states that he had French’s 
Exhibit 1 in his possession at least five days earlier, that 
is, on March 5,1939. Harris fixes his date as to the visit 
of Gibbons as February 28 or March 1,1939, and the testi¬ 
mony of Miss Donovan is deemed to corroborate this state¬ 
ment. 

The Examiner of Interferences has awarded French a 
date of conception not later than March 5, 1939. We are 
of the opinion that French is entitled to a date of concep¬ 
tion of early in February 1939, when his Exhibit 1 was re- 


101 


ceived in this country. This earlier date is deWed to be 
established by the testimony of Harris and Mis^ Donovan. 
If the latter Exhibit 14 followed the usual coiirse in the 
mails it should have been received in New Yoijk early in 
February 1939. j 

After each of the parties had equipped their looms with 
chains so as to weave these ladder webbings in jtwo colors 
they at once began to manufacture the webbing Continuing 
the same up to the time of taking testimony. 

The Examiner of Interferences has awarded the party 
Colby a date of March 8, 1939 for reduction ti practice, 
and using the same reasoning it is clear that i the party 
French is entitled to a date of reduction of practiice earlier 
than April 6, 1939, when he filed his British jirovisional 
specification. However, since he is clearly entjitled to a 
constructive reduction to practice by the filing of | said Brit¬ 
ish application it is not necessary to pass uponj the ques¬ 
tion of an earlier date. i 

French has contended that Colby derived the [ invention 
from Harris, who soon after receiving French’si Exhibit 1 
made a visit to the Bostwick-Goodell Company fc^r the pur¬ 
pose of selling ladder webbing to said firm. It jis alleged 
that a salesman by the name of Pollard, in the Employ of 
the International Braid Company, contacted Gqodell and 
was given the information imparted by Harris, j There is 
no positive proof that Colby received any information 
through this line and we must agree with the }Examiner 
of Interferences that this charge is not proven, j 
For reasons stated we are convinced that ^he party 
French was the first to conceive and was diligeikt in con¬ 
structive reduction to practice by the filing of ^ British 
provisional specification, and the decision of the ^Ixaminer 
of Interferences awarding priority of invention of the sub- 
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ject matter in issue to the senior party George Frederick 
French is affimed. 
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F. J. PORTER 

Examiner4n-Chief 
C. H. SHAFFER 

Examiner-in-Chief 

March 3, 1942 

Messrs. Barlow and Barlow, 

2005 Industrial Trust Bldg., 

Providence, R. I. 

Mr. H. C. Bierman, 

535 Fifth Avenue, 

New York, N. Y. 




IN THE 


^nttett ^tate£( Court of ^peolo 

District op Columbia. 


No. 8798 


GEORGE FREDERICK FRENCH and 
ROGER FRENCH, 

Appellants, 

vs. 

GEORGE E. COLBY and INTERNATIONAL 
BRAID COMPANY, 

Appellees. 


Appeal from the District Court op the United States 
FOR THE District op Columbia. 


BRIEF FOR APPELLEE. 






FiLEQ 


OCT '>9^^ 



Herbert B. Barlow, 

2005 Industrial Trust Bldg. 
Providence, Rhode Island. 

Earle D. Crammond, 

Earle Building, 

Washington, D. C. 

Attorneys for Appellees. 


Pandick Press. Inc.. 22 Thames St.. New York 6. N. Y.. U. S. A. 









INDEX TO BRIEF. 


• I 

I PAGE 


Cottntee-Statement op the Case. 

General . 

Facts of Appellees’ Invention. 

Facts of Appellants’ Invention. 

Controlling Points of This Case. 

• 

Statute Involved. 

Summaby op Argument. 

Argument. 

1. Foreign Acts Incompetent. 

2. Disclosure as a Date of Conception * of 

Invention. 

3. French’s Alleged British Application. 

4. French’s Lack of Diligence. 


1 

1 

2 

3 

4 

5 

5 

7 

7 

11 . 

21 

23 


i 

I 

i 














PAGE 


• • 

11 

Table of Cases. 

American Tri Ergon Corp, v. Coe, 30 P. Snpp. 83_ 14 

Badische Anilin & Soda Fabrik v. Klipstein <& Co,, 

125 F. 543. 8 

Brown v. Barton, 26 C.' C. P. A. 889,102 F. (2d) 193.. 24 

City of Milwaukee v. Activated Sludge, 69 F. (2d) 577 10 

Claude Neon Lights Inc. v. Rainbow Light Inc., 47 P. 

(2d) 345 . 8 

Cugley v. Bundy Incubator Co., 93 P. (2d) 932. 11 

Crabbs v, Wardell, 57 App. D. C. 241,19 F. (2d) 715.. 23 

Doyle V. Spaulding, 19 P. 744.. 9 

Eastman v. Houston, 18 App. D. C. 135. 13 

Electric Storage Battery Co. v. Shimadzu, 307 U. S. 5 7,8 

Grundy v. Van Leir, 22 C. C. P. A. 1034, 75 P. (2d) 

503 . 25 

Guaranty Trust Co. of N. T. v. Union Solvents Corp., 

3 P. Snpp. 572. 10 

Guettler v. Alfsen, 53 App. D. C. 215, 289 F. 613. 22 

Hadley v. Ellis, 49 App. D. C. 84,258 F. 984. 23 

Eanifen v. Godshalk, 78 F. 811. 8 

Hanifen v. Price, 96 P. 435. 8 

Harris v. Stern <& Lotz, 1903 C. D. 207,105 0. G. 259.. 13 

Henggi v. Delmeyer, 48 App. D. C. 141. - 13 

Hull V. Davenport, 24 C. C. P. A. 1194, 90 F. (2d) 103 24 
Hurd V. Smith, 25 C. C. P. A. 1137, 97 F. (2d) 147 23 

Irdand v. Smith, 25 C. C. P. A. 1258,97 F. (2d) 95 24 

Journal of the Patent Office Society, Vol. 31, p. 516 8 

Minorsky v. Thilo, 20 C. C. P. A. 906, 63 F. (2d) 452.. 25 

















Peters v. Eisey, 1893 C. D. 4, 62 0. G. 315 


PAGE 

25 

Rebuff at v. Crawford, 21 C. C. P. A. 901, 68 F. (2d) ! 

980 . I 25 

Eevised Statute Sec. 4887, U. S. C. Title 35, Sec. 32.... | 22 

Bevised Statute 4904, TJ. S. C. Title 35, Sec. 52... | 9 

Eevised Statutes Sec. 4923, IT. S. C. Title 35, Sec. 72.. 8,9 

Rivise, Interference Practice, Ed. 1932, pp. 43, 44.... | 12 

Buie of This Court 17 (i). | 2 

Steele <& Steele v. Myers, 1914 C. D. 74, 205 0. G. 1021 22 

Underwood Interference Practice, Ed. 1928, p. 187_ 12 

Welshach Light Co, v. American Incandescent Lamp 

Co,, 98 F. 613. I 8 

WUson V. Sherts, 23 C. C. P. A. 914, 81 F. (2d) 755.... 25 

Winter et al v. Latour, 35 App. D. C. 415. 13 









tMlniteb ^tateft Court of ^ppralo 

Distbict of Columbia. I 



BRIEF FOR APPELLEE. 

Counter Statement of the Case. 

General. I 

! 

1 

Appellee Colby, a citizen and resident of the lifted 
States, filed an application for a patent Ser. No. 26^,951 
on April 10,1939. The application is owned by International 
Braid Company, a Massachusetts corporation, the other 
Appellee in interest. Appellant George French file^ an 
application for patent June 26th, 1939, Ser. No. 281,228. 
This application is owned by George and Roger French, the 
Appellants, both subjects of the King of England and j resi¬ 
dents of England, who operate corporations in both England 
and the United States for the manufacture of the iijiven- 
tion. The inventions of both applications relate to a ladder 
web for Venetian blinds so constructed that the outer liands 
are of two different colors, the cross straps are of alternate 
threads of each of said colors, and the strap threads of 
corresponding colors are bound into the respective ^uter 
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bands so that no specks of different colors show on the 
outside of the outer band. An interference was declared by 
the Patent Office, the issue of which was the common sub¬ 
ject matter of these two patent applications. The specific 
issue is whether Colby or French should be adjudged the 
prior inventor of the common subject matter. 

The issue in this case originated in the Patent Office. The 
issue was first decided by the Examiner of Interferences, 
which decision was appealed and decided by the Board of 
Appeals. Proceedings denovo under Bevised Statute 4915 
were started in the court below by reason of the election of 
Appellants. Both parties have presented evidence as to 
facts surrounding the dates of invention in their respective 
applications. 

No attack has been made by Appellants on the evidence 
presented by Appellees of the facts upon which Appellants 
rely. Appellants did set forth as point No. 9 under their 
“Points Belied Upon*’ that the court below erred in hold¬ 
ing that Colby conceived the invention on March 6, 1939. 
This point was not developed in the brief of Appellants. 
The brief merely stated that the Appellants disputed this 
award (Appellants’ Brief 14, Par. 8). Accordingly, it is 
understood that under Buie 17 (i) of the rules of this court 
that this assignment of error will be disregarded. Appellees 
accordingly rely upon the findings of fact concerning 
Appellees’ case which were made by the court below 
(Appellants’ App. 8 No. 15 to 20) and which are as follows: 

Facts of Appellees’ Invention. 

Colby is a technically trained man, being a graduate 
mechanical engineer from the Massachusetts Institute of 
Technology and previously was an overseer of weaving. 
Colby had in his own mind the invention in issue January 




15,1939, or earlier. On March 6, 1939, Colby disclosed the 
invention to a Mr. Marshall, an employee nnder him who 
nnderstood the invention. The first step in prodncm^ a new 
weave construction is to provide a chain draft for govern¬ 
ing the loom harnesses. This was made by Marshall on 
March 7, 1939. On the following day, March 8, 1^39, the 
invention was produced, tested, and reduced to piractice. 
Manufacture was begun at once by Appellees and I sample 
shipments were made to Appellees’ Chicago office oi^ March 
15th and to Cooley, a customer, on March the 20th, 1^39, and 
a quantity shipment was made to another customeif, Bost- 
wick-Goodell, on April 5, 1939, and manufacture hps con¬ 
tinued by the Appellees ever since. 1 


Facts of Appellants* Invention. 

j 

Appellant George French conceived the invention in 
issue in England and disclosed it in England to | Boger 
French. Roger French wrote a letter dated January 27, 
1939, sending a specimen of webbing to John D. Harris, a 
United States resident and manager of the French’s United 
States corporation with an office in New York and a lactory 
located in Fall River, Massachusetts. Harris or hi^ secre¬ 
tary opened the letter at New York. Neither Harris ^or his 
secretary were sufficient of technicians to understc^nd the 

I 

invention in issue. Some little time elapsed before parris 
showed the specimen received from Roger French rto Ed¬ 
ward J. Gibbons, the technical man connected w^th the 
Massachusetts factory of French. Gibbons at son^e time 
thereafter set about trying to produce the inventionl at the 
factory in Fall River, Massachusetts, and made a| chain 
draft dated March 10,1939. Some letters were shown dated 
March 14, 15, and 16, referring to the invention. Niothing 
was shown in the evidence as to what occurred after March 
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16,1939 and up to the date of filing the French patent appli¬ 
cation in the United States on June 26, 1939. This patent 
application of June 26th referred to the filing of a British 
patent application April 6,1939, but no evidence was offered 
in this case to prove the subject matter of the British appli¬ 
cation. 

Controlling Points of This Case. 

The questions for decision in this case all revolve about 
the evidence submitted on behalf of the Appellants and may 
be divided into the following broad topics of discussion: 

(1) whether in an interference proceeding be¬ 
tween two patent applications, foreign activities of 
one inventor are of avail to him in proof of priority 
of invention; 

(2) whether information concerning an invention 
transmitted into the United States to a person in¬ 
capable of understanding the invention is sufficient 
to substantiate a date of invention into this country; 

(a) assuming understanding and appreciation 
of the invention by a person in the United States 
is necessary, the further question is whether 
Harris was a person capable of understanding the 
invention; 

(b) assuming Harris incapable of understand¬ 
ing, the further question is when a person who 
was capable of understanding the invention really 
did understand the invention; 

(3) A further possible point of discussion is the 
lack of diligence of French for approximately three 
months prior to June 26,1939, the date of filing the 
French application. 


If these questions are answered as contended bv Appel¬ 
lees, the Appellants fail and the judgment of the lower 
court should be affirmed. j 

j 

Statute Involved. 

I 

I 

The statute which comes into interpretation uji connec¬ 
tion with this case is Revised Statute 4923, U. S.| C. Title 
35, sec. 72. The statute is brief and is quoted as follows: 

‘‘(Sec. 4923. R. S. (U. S. C., title 35, dec. 72)). 
Whenever it appears that a patentee, at the time 
of making his application for the patent, believed 
himself to be the original and first inventot or dis¬ 
coverer of the thing patented, the same sha|ll not be 
held to be void on account of the invention or dis¬ 
covery, or any part thereof, having been Imown or 
used in a foreign country, before his invention or 
discovery thereof, if it had not been pat^ted or 
described in a printed publication.’’ 

Summary of Argument. 

(1) No proof exists in this case of French ha^^g pre¬ 
viously patented his invention or described it in £[ printed 
publication. Nothing that French has done in England 
pertaining to the invention in issue can be use4 by him 
in an interference proceeding between his application and 
another pending patent application. To award French 
dates of activities in England would be in vio^^ation of 
Statute 4923 as it would in effect block the granljing of a 
patent to Colby, a United States resident and citizen. 

(2) For the date of an invention in the Unitejd States 
the disclosure of the invention must be to some person in the 
United States capable of understanding the invention. The 
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mles concerning disclosnre shonld not be relaxed in favor 
of a foreigner. Harris was not a person capable of nnder- 
standing the invention by his own admission nnder cross 
examination. The only person capable of nnderstanding 
the invention on the Appellants’ side of the case was 
Edward Gibbons and he did not at once nnderstand the 
invention. It was necessary for him to examine a specimen 
nnder a magnifying glass in order to nnderstand it. The 
first written record of date Gibbons has showing any tmder- 
standing of the invention is a chain draft which bears the 
date of March 10, 1939. The correspondence, however, 
which relates to the invention indicates that Gibbons did 
not nnderstand the invention nntil March 16th. Both of 
these dates are later than completion of the invention by 
Colby which was March 8, 1939. 

(3) No activities have been shown by Appellants be¬ 
tween the dates of March 16th and Jnne 26th, 1939. This 
is a critical period in which diligence or activity shonld be 
shown. French lacked diligence becanse of an entire ab¬ 
sence of acconnting for this period. 

An afSdavit attached to a patent application acknowl¬ 
edging a foreign application is insnfficient to prove that the 
foreign application is the same as the XT. S. application, and 
consequently no reliance may be placed npon snch an alle¬ 
gation by party French. This is particularly effective in 
connection with the consideration of the question of dili¬ 
gence. 
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Argument. 

The basis of. this proceeding is that one hut not both of 
the parties will be granted a patent. | 

I 

1. Foreign AcU Incompetent. | 

I 

Appellant, George French, is a resident of Englapd. He 
makes no claim to having thought of or construc^ted the 
invention in the United States himself. He did lodg^ in the 
United States Patent Office an application for a patent on 
June 26,1939. Thus, he is entitled to this date of concep¬ 
tion as constructive reduction to practice. However, 
Appellants appreciate that this date cannot be relied upon 
for conception as it is too late and accordingly some earlier 
acts must be shown. 

The question at once presents itself as to whetijier any 
acts by George French which occurred in Englandj may if 
proven be used to his benefit and to the disadvan^ge of 
Colby or against the grant of a patent to Colby. is the 
Appellees’ contention that no acts which occurred in Eng¬ 
land may be used against Colby. The first point linade is 

• I 

that the contest here is for the grant of a U. S. patent to 
Colby. Neither party has a patent but each has ai^ appli¬ 
cation for a patent. Appellants urge in their brief ^t page 
15 that the case of Electric Storage Baitery Company v. 
Gemo Shimadzu, 307 U. S. 5, is a case in pointy This 
Shimadzu case involved a U. S. patent and the defense was 
on an unpatented prior use. The question was whether 
or not the patentee could carry his date of inventicin back 
of the unpatented prior use by acts outside of the pountry 
to support his patent, and while the court decided tihat the 

foreign acts might be considered to support a patent it 

• 1 

distinguished this' case from the usual interferenjje case 
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where there were two patent applications pending, which is 
the present appeal 

At page 13, the court in discussing B. S. 4923 says: 

“The effect of this section is that in an inter¬ 
ference between two applicants for United States 
patent,... the application and patent for the domes¬ 
tic invention shall have priority despite earlier 
foreign knowledge and use not evidenced by a prior 
patent or a description in a printed publication.** 

Lower on page 13: 

“Thus, if a diligent domestic inventor applies, in 
good faith believing himself to be the first inventor 
4923 assures him a patent and gives it priority, 
despite prior foreign use, even though that use is 
evidenced by a patent applied for after the invention 
made in this country.** 

With this ShiTnadzu case should be grouped the cases 
Hanifen v. Godshalk, 78 F. 811, Hanifen v. Price, 96 F. 435, 
Welsbach Light Co. v. American Incandescent Lamp Co., 
98 F. 613, Badische AnUin & Soda Fabrik v. Klipstein & 
Co., 125 F. 543, Claude Neon Lights, Inc. v. Rainbow Light, 
Inc., 47 F. 2d 345. All of these cases involve a domestic 
patent and the question of saving that U. S. patent by carry¬ 
ing back the date of invention. In our situation, evidence 
of foreign acts would be against the grant of a patent to 
Colby. Because of Statute 4923 E. S., an application for a 
U. S. patent is placed on an entirely different footing from 
a granted patent. In an article discussing this Shimadzu 
case in Vol. 31 of The Journal of the Patent Office Society, 
it is stated at the top of page 516 

“It is at least clear that the practice in inter 
parties cases before the Patent Office is not effected 


9 


I 

by the holding of the Supreme Court in the Slhimadzu 
case.” (Emphasis ours.) j 

I 

The interference practice under E. S. 4915 in thej Federal 
Court is fundamentally the same as it is before th^ United 
States Patent Office, both being governed by the sa^e Stat¬ 
utes (E. S. 4904, U. S. C- Title 35, Sec. 52). The interpreta¬ 
tion of these statutes by Court decisions or decisions of the 
Commissioner of Patents are therefore both pertinent. Ee- 
vised Statute 4923, U. S. C. Title 35, Sec. 72, is very plain 
that any part of the invention which was known oil used in 
a foreign country before the discovery in the Uniteji States 
if not 'patented or described in a printed publication will 
be no bar to a U. S. patent, and the courts have cpnstrued 

i 

this to mean that foreign acts will not bar the gr^t of a 
patent to a domestic inventor who has invented in the 
United States. Foreign acts have never been considered of 
any value if their effect was the blocking of a patebt to be 
granted in this country or the invalidation of a U. Sj patent. 
In the Shimadsu case the situation was reversed, ^he for¬ 
eign acts were in support of a U. S. granted patent and this 
Statute E. S. 4923 did not apply. In the present cas4, Colby 
seeks a patent. If foreign acts are used in any way jto block 
the granting of that patent the use of such evidence would 
be in violation of E. S. 4923 and will be an innovation in the 

I 

patent law and out of harmony with all reported cas^s. 

Boyle V. Spatdding et al., 19 F. 744 (C. C. D. N. ^., Mar. 
15,1884), page 746: | 

‘‘After a careful consideration of the provisions 
of the three sections of the patent act whiih bear 
upon the subject, (sections 4886,4920, and 4923, Eev. 
St.,) we are of tilie opinion that the use, or a! knowl¬ 
edge of the use, of an invention in a foreign Country 
by persons residing in this country will not defeat a 




patent which has-here been granted to a bona fide 
patentee who at the time was ignorant of the ex¬ 
istence of the invention or its nse abroad.” 

Guaranty Trust Co, of N, T, v. Union Solvents Cory,, 
3 F. Supp. 572 (D. C. Del., May 23,1933) page 574: 

“Prior nse in a foreign country could not affect 
the validity or scope of a United States patent. Hurl- 
hut t7. Schellinger, 130 U. S. 456; 471.” 

City of Milwaukee v. Activated Sludge, 69 F. (2d) 577 
(C. C. A. 7th, Mar. 2,1934) 588: 

[13] It is contended by appellant that knowledge 
of the activated sludge process at Manchester was 
complete in the United States more than a year prior 
to the filing of any of the applications for the Ameri¬ 
can patents which have anything to do with the acti¬ 
vated sludge process, and months before British ap¬ 
plications alleged to correspond therewith were filed 
in Great Britain. Notwithstanding the fact that the 
bio-chemical process described in the Ardem and 
Lockett paper was sent to the United States, and that 
information concerning the tank at Manchester, de¬ 
signed by Jones, and observed by one of appellant's 
witnesses, and other information obtained by an¬ 
other witness of appellant from Dr. Fowler were all 
communicated to others in the United States prior to 
the applications for the American patents, the con¬ 
tention can not be sustained. Beduction to practice 
in a foreign country or a previous foreign invention 
can not operate to invalidate a patent granted in the 
United States unless the foreign invention has either 
been patented or described in a printed publication, 
neither of which conditions existed here. 35 USCA 
§§31, 72; Westmghouse Machine Company v. Gen¬ 
eral Electric Company (C. C. A.) 207 F. 75.” 


Cugley v. Bundy Incubator Co,, 93 F. (2d) 932 (C. C. A. 
6th Dec. 13,1937) page 934: | 

“ [2] The claimed use of the McCoy iii<|;ubator in 
accordance with the Stover process adds iio weight 
to appellants’ contentions, for the record] indicates 
that it was used only in Canada. Cf. ^urlbut v. 
Schillinger, 130 U. S. 456,471, 9 S. Ct. 584,132 L. Ed. 
1011; Permutit Co. v, Wadham, 6 Cir., 15 P. (M) 

454,456.” ' 

1 

1 

2. Disclosure as Date of Conception of Inv^tion. 

Assuming foreign acts to be legally incompetent as evi¬ 
dence in this proceeding, we proceed to see What other 
evidence of acts taking place in this county has jbeen pro¬ 
duced by Appellants. | 

The rules concerning conception of an invention should 
not be relaxed in favor of a foreigner regardless c»f what he 
has done in a foreign country. The act of conception while 
theoretically it occurs in the mind of the inventor cannot be 
accepted under the interpretations of^the patent law until 
that operation of the mind has been made manifest by the 
disclosure to somebody else in this country capa)>le of un¬ 
derstanding the invention. The body of patent law, of 
course, is based upon the theory of encouraging jiisclosure 
to the public so that an invention will get into pul|)lic hands 
to increase the knowledge of mankind and be {generally 
beneficial to the populace of the United States. Looking 
forward toward that end running throughout the decisions 
we find court after court holding that a disclosure of an 
invention, which is the means by which conception m proved, 
must be to a person capable of understanding the {invention 
so that that invention may be reproduced or Eventually 
come into the fund of general knowledge. A drawing no 
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matter how complete is not a disclosure unless witnessed 
by some i)erson who is capable of understa/nding the inven¬ 
tion and does v/nderstand the invention. 

On behalf of Appellants it is contended that a piece of 
the tape which is the subject of the invention was shipped 
into the United States sometime in February 1939. If that 
piece of tape remained in the envelope unopened or was 
opened by some person not understanding the invention and 
lay dormant, it does not serve to meet that requirement 
looking toward advancement of human knowledge that the 
invention must be understood by some person capable 
of understanding which is so clearly a part of the law of 
interference practice. 

Underwood’s Interference Practice of 1928 states at 
page 187, under the heading Paragraph 73 “Conception of 
Foreign Invention is date of knowledge or application in 
the United States”, the following: 

“At whatever date an unpatented and unpub¬ 
lished foreign invention may have been in fact con¬ 
ceived by its inventor, its conception in the United 
States takes place only when it becomes an object of 
intellectual appreciation within the limits of this 
country.” 

The words “intellectual appreciation” are important be¬ 
cause they refer to an understanding of the invention. On 
the question of understanding the following is of interest. 
From Interference Practice by Rivise, Ed. 1932 1[53, pages 
43 and 44: 

“The disclosure must not only be made to at least 
one person capable of understanding the invention, 
but the person must actually understand the dis¬ 
closure.” 
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In Eastman v. Houston^ 18 App. B. C. 135, it was held 
that disclosure in the sense of the patent law must he made 
ordinarily to persons competent to understand and appre¬ 
ciate the alleged invention. Merely showing a device and a 
drawing to witnesses who do not understand the invention 
cannot be considered a disclosure. (In this case the ^ventor 
disclosed the invention to a farm hand which was jheld not 
a sufficient disclosure as the farm hand did not understand 
it.) In Henggi v. Delmeyer, 48 App. B. C. 141, Smy ;h, Chief 
Justice, stated ^^a disclosure to be sufficient must so describe 
the purported invention as to make its nature clea r to per¬ 
sons competent to understand it.*’ (In this case tljie inven¬ 
tion was disclosed to the son and wife of the ^ventor. 
They did not understand it and it was held that there was 
not a sufficient disclosure.) 

In Winter, et al. v. Latour, 35 App. B. C. 415, it Appeared 
that Winter conceived the invention in Austria ind sent 

I 

the disclosure thereof to Berg in Germany. Ber^ sent a 
description to Rice in Schenectady. Rice read an^ under- 
stood the invention on January 24, 1903. This date was, 
therefore, taken as Winter’s date of conception. li will be 
noted in this case that the date of conception was not given 
to Winter as the date when the description arrive^ in this 
country but was rather given as the date when R^ce read 
and understood the invention. The description mi^ht have 
been in this country for any length of time and ot course 
must have arrived days before it was finally read anli under¬ 
stood by Rice. The understanding is the part which is of 
importance and is the date which was awarded | in this 
important case. 

In the Patent Office case of Harris v. Stern <& Lotz, 1903 
C. B., 207, 105 0. G. 259, decided by Allen Commissioner, 
Stem & Lotz were foreigners and disclosed their invention 
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to their attorney on March 27, 1901. He proceeded to file 
an application for a patent the following month, April 30, 
190L The date of March 27,1901 was given as the date of 
conception. It is, of course, clear that this date is a date 
when the attorney tmderstood the invention. 

In this case Harris and his secretary both witnesses of 
Appellants’ claim to have received Exhibit 1. They were 
shown not to have understood the invention, and accord¬ 
ingly neither should be considered as a person capable of 
having the invention disclosed to him. A date of showing 
the invention to the witness who did not wnderstand is of no 
avail. The premium is placed upon the ability of the per¬ 
son to understand and the fact that he did wnderstand the 
invention at the time it was explained to biwi. 

In American TrirErgon Corporation v. Coe Commis¬ 
sioner, 30 F. Supp. 83 (D. Col. Oct. 12,1939) (Interference 
under B. S. 4915). In refusing to give the inventor the 
benefit of a disclosure to a person signing a drawing the 
Court said at page 85: 

[2] I think that the Court should say that Mrs. 
Phillips, the stenographer referred to, impressed the 
Court favorably, but at the time of tiie alleged con¬ 
ception and drawing, she was employed in an adjoin¬ 
ing office, was merely called in to witness Leich’s 
signature, knew nothing about the subject matter 
of the drawing, and had no scientific education; so 
that any identification of the drawing obviously could 
not be made by her.” 

Occasionally we run up against the situation where the 
one to whom the invention is first shown does not under¬ 
stand the invention. Many of the decisions whidi would 
upon their face look as though the introduction of some¬ 
thing or other into this country is the date taken do not 
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persons to 
it and the 
mentioned 


make apparent the ability of the persons who hr^t received 
the invention to nnderstand the invention. It '^onld seem 
quite apparent that decisions which did not niention the 
fact of understanding did not turn upon this popit. Likely 
in such cases it was perfectly evident that the 
whom the invention was shown did understand 
point was not discussed and consequently not 
in the opinion. 

In the present case we have a situation where George 
French or somebody on his behalf sent the invention into 
this country and the person who first received ilj or opened 
the letter in which it was supposed to be e4closed did 
not understand the invention. The persons fii^st opening 
or seeing the letter (No. 600 French Exhibit 14), were a 
Mr. J. D. Harris, a New York salesman, who knew little 
or nothing about weaving or his secretary who knew no 
more. Harris says (Appellant’s App. 59, middle of page); 


‘‘Q. Are you sufficient of a technician to know 
what was done in Exhibit 1 to change i/t from the 
one with the specks showing through, tb one with 
the specks not showing through? A. No !sir. 

Q. So it would be impossible for you io give Mr. 
Gibbons any instruction along that linej would it! 
A. Oh, yes impossible. It would be impo^ible. 

Q. And all the instructions that yoh had was 
contained in that letter which Eoger ijrench sent 
you under date of January 27,1939 was it? A. There 
was no instructions, it was just a sampm attached 
to the letter. I 

Q. But you had no other instruction beyond that? 
A. No, sir. ! 

Q. So everything that you learned abc|ut the con¬ 
struction was through Mr. Gibbons was i^t? A. Yes, 
surely. | 



Q. Do you recall any other technical people be¬ 
sides Mr. Gibbons to whom you showed Exhibit 1? 
A. Technical people, no, sir.’’ 

It will thus be apparent from the above testimony of 
Harris that he knew nothing about the invention when he 
saw the sample. Mr. Harris by his own testimony knows 
nothing about the invention after having received a speci¬ 
men. He was incapable of understanding the invention and 
the invention so far as advancement toward the public 
domain or fund of general knowledge might just as well 
have been sealed in the envelope in which it came as to 
have been inspected by Mr. Harris. The same is true as 
to his secretary. She was no technical person. She did 
not understand the invention and was incapable of so under¬ 
standing it. There is no attempt made in the testimony 
produced by the appellant to indicate that Harris knew 
anything about the invention, or that his secretary knew 
anything about the invention, and Harris testified orally 
in this proceeding in the Court below about one or two 
additional matters which the appellant considered of suffi¬ 
cient importance to call him as a witness. 

The only technical man which was produced on behalf 
of the appellant was Edwin J. Gibbons and the question 
arises not as to when Gibbons received the sample but 
, when Gibbons examined the sample sufficiently to under- 
, stand it. The testimony presented by the appellant is lack- 
, ing in any definiteness as to when such an examination 
occurred. 

If we examine the testimony and evidence produced by 
Appellant as to Gibbons’ activities in connection with the 
, production of the invention, the earliest date in any written 
record is that of March 10,1939, a date which appears on 
the chain draft, French Exhibit 2. We feel that when this 
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chain draft was made that the invention was th^n under¬ 
stood by the man who made the chain draft, but we cannot 
acconnt for certain letters which were exchanged between 
Gibbons and Harris all dated later than the date which 
appears on this chain draft. This exchange of letters wotQd 
indicate that Gibbons was not in full possession o^ a knowl¬ 
edge of the invention nntil the 15th or 16th of Mairch, 1939, 
a date when a second chain draft was prodnced. | The per¬ 
tinent parts of the letters which were exchanged indicating 
this situation appear as follows: j 

French Exhibit 4 was a letter dated March 14,1^39 which 
Gibbons wrote to Harris. The start of the sec<^nd para¬ 
graph says: I 

I 

“I have spent eight to nine hours at liome the 
last two or three evenings studying th^ Tutone 
sample from England in which the backst^tching is 
hidden.... The nearest approach of this ii^terlacing 
I have been able to make is shown on the enclosed 
Tutone decorative tape.... While I agree! with you 
that it would not be politic to inquire from Man¬ 
chester just how the hidden Tutone stitcjbing was 
perfected, it might be advisable to inquire (jautiously 
concerning this point. | 

‘^You will find enclosed a small piece j of fancy 
tape with rayon filling in the back. You vjill please 
note how little this improves the appearances. How¬ 
ever, it does seem fuller.’* ! 

j 

The fancy tape referred to in French Exhibit 4 was not 
produced in evidence but apparently, this is D^kra tape 
intended for National, of a construction which did not in- 

i 

elude the invention in issue as shown below. | 

French Exhibit 5 is a letter dated March 14,1^39 which 
Harris wrote to Gibbons. The last paragraph sajs: 
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^‘Begarding the TnTone Tape with the spe<^, 
or what I nsnally refer to as * small pox’ showing 
throngh, the only information I had from Mr. French 
was that two of their tacklers had overcome this 
difficulty as per sample and *Mr. Gibbons will easily 
be able to solve the technical side of it’. It is their 
claim that only the proper color is bound in to ea<di 
body and although the strength of the binding in is 
not as before it is quite adequate. I am sorry I can¬ 
not give you any more information, but I am sure 
you will be able to solve this problem.” 

French Exhibit 6, a letter dated March 15, 1939 from 
Harris to Gibbons states, in the middle paragraph on the 
page, the following: 

“lam now waiting patiently to receive the sample 
of design which National has accepted with a mottled 
strap (so that the binding in does not show) and 
with a rayon filler. I will send it out to them by Air 
Mail for their approval. I am sure that National 
will like it as it undoubtedly improves the street 
side of the tape. 

“Txt-Tone Tape 

I am sorry to cause you such headaches with the 
TuTone sample which came from England. I will 
in a roundabout way ask Mr. Boger French to tell 
me how it is done. I wiU give him the reason that I 
want to compare your method with theirs, of course, 
inferring that you found a way to do it very quickly. ’ ’ 

French Exhibit 7 is a letter dated March 15,1939 from 
Gibbons to Harris, the second paragraph of which says; 

“Enclosed you will find a sample of ladder tape 
with the hidden stitches and rayon backweft; pattern 
required by National. 

“I am inclined to say that I still think I have been 
put ‘behind the eight ball’ regarding this mottled 
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cross strap sample sent from Mandiester, bn^ at this 
time, will refrain from saying so. I must re^U that 
in the enclosed sample incorporating the | mottled 
cross straps we have less ends per inch and l^ss picks 
per inch than in onr regular F. S. L. When this same 
weave is incorporated in our regular Tutc^ne tape, 
we may find a dijQferent result.” , | 

I 

French Exhibit 8, a letter dated March 16, 1^39 from 
Harris to Gibbons says: ! 

“The samples of Dekratape with thi hidden 
stitches are excellent. I appreciate this immensely. 
They are going via air mail to National rigjht away. 

Regarding the mottled cross straps, I jwrote to 
Manchester as I told you, in a non-commitalj manner, 
and just as soon as I have a reply I will let you 
know.” 

The only explanation which occurs to Appellees is that 
Gibbons might have started the chain draft on Ma^ch 10th, 
the day he placed the date there, but did not finish it until 
the 15th or 16th when he copied it over into a ne'^ layout. 

Even if we accept the date of March 10,1939 asj the date 
upon which the chain draft was made (and it onl^ takes a 
few hours to make the chain draft), then the question still 
arises as to when Gibbons looked at the sample siifficiently 
close to understand it. Testimony (Appellant’s! app. 25 
and going over to 26), reads as follows: j 

“Q. How was Exhibit 1 delivered to you? A. 
Mr. Harris brought that to me personally. 

Q. What did he say about it when he bi'ought it 
to you? A. He told me that was a sample of tu-Tone 
tape with the hidden stitching that was kade by 
Thomas French & Sons in Manchester. 

Q. Did he describe to you how it was mjade? A. 
No, Mr. Harris did not pose as a designer or an 
expert on weaving. | 
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Q. All he did was to hand it to yon! A. That^s 
right. 

Q. And say that he had received it from some* 
where else! A. That’s right. 

Q. Amd was it yonr job to find ont how it was 
made! A. Yes. 

Q. In order to do that, what did yon do, to find 
ont how it was made! A. All I had to do was pnt a 
pick glass on there, becanse it is qnite simple. In 
fact, he might almost have described it over the tele¬ 
phone to me; that is abont all that wonld have been 
needed.” 

It will thns be apparent that in order to understand the 
invention Gibbons had to pnt a ‘‘pick glass” (magnifying 
glass) on the specimen to see how it was made, bnt there is 
not one iota of evidence in the case as to when he examined 
this sample with a “pick glass.” The sample may have 
been delivered and laid on his desk several days before this 
occnrred. This wonld be very likely as Harris indicated 
he had several things to discnss with Gibbons. In a review 
of the evidence which is bnilt aronnd the March 10, 1939 
chain draft to find if there was anything that occnrred to 
prompt the making or commencing of this draft on March 
10, 1939, the only occnrrence in evidence is a letter which 
Harris said he wrote from the Commodore Perry Hotel in 
Toledo and which Gibbons says, (Appellants app. 24) that 
he received on the 8th or 9th of March. It might well be 
that snch letter spnrred Gibbons into activity to then 
examine the sample which was in his possession to see how 
it was made and then to start to make np the chain draft 
which was dated on the 10th of March the following day. 
The best we can dednce in favor of the party French is 
that there was possibly an examination of the specimens 
the 9th or 10th of March and the day of such examination 
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Gibbons started to make up the chain draft or did lioiake up 
the chain draft, the latter of which is somewhat proli)lemati- 
cal in view of the exchange of letters, above reviewed, which 
followed. This date of March 10th, however, is joo late 
to be of any advantage to the party French, as Colby on 
March 8,1939 had completed his invention by reduption to 
practice. i 

Although the court below held that Colby ha<^ a con¬ 
ception of this invention in his own mind on Jamjiary 14, 
or 15,1939 or before, and this date is earlier than ^y acts 
of Appellants in this country, the Appellees do not contend 
that Colby should be awarded this date as the date of his 
invention because he had not at that time disclosed the 
invention to a person who understood the invention^ It was 
not until March 6,1939, that Colby disclosed the invention 
to Mr. Marshall, a designer who understood the invention, 
and this is the date accordingly which Colby contend^ should 
be awarded him. This date was awarded Colby l^y aU of 
the tribunals of the Patent Office and by the cour^ below. 
This award was consistent with Appellees* theoryj of this 
case. I 

3. French’s Alleged British Application. 

In Appellants* brief, under the heading “Points Relied 
On**, paragraph 8 on page 5, states as follows: 

“8. The District Court erred in not hol^g that 
French’s British application corresponding to the 
United States application, and filed in Great Britain 
on April 6, 1939, was a constructive redaction to 
practice of the invention in this country.** | 

i 

! 

This is the first time in this proceeding that A||pellants 
have made reference to a British application. Nc^ British 
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application has been introduced in evidence in this pro¬ 
ceeding. 

Bevised Statute, Section 4887, Title 35, sec. 32, provides 
for certain privileges in connection with the claiming of an 
earlier filed foreign application. Questions under this 
statute arise from time to time and the question of pro¬ 
cedure and proof of such foreign application has arisen. 
Practice before the Patent Office requires a showing that 
the United States applicant and the foreign applicant are 
the same and requires the filing of a certified copy of the 
foreign application in order that a comparison may be 
made between the foreign application and the United States 
application for the purpose of determining identity of sub¬ 
ject matter between the two. The practice in the Patent 
Office has gone so far as to make a statement in the Oath 
of the United States application prima fade proof as to 
the applicant being the same as in the foreign application, 
but never has a reported decision gone so far as to say that 
a statement in an Oath of the United States application will 
establish identity of subject matter between the foreign 
filed application and the United States application as is 
here contended by Appellants. 

On both of these questions see the case of Steele & Steele 
V. MeyerSf 1914 C. D. 74, 205 0. G. 1021, decided July 22, 
1914, by Commissioner Ewing. 

This question of identity of foreign filed application has 
also come before this court in Guettler v. Alfsen, 53 App. 
D. C. 215, 289 F. 613,123 C. D. 287, 314 0. G. 7, a case de¬ 
cided by Judge Van Ausdale, May 7,1923. In this case the 
entire question turned upon the proof of one of the parties 
filing a Norwegian application. This party had introduced 
in evidence a copy of an alleged application which consisted 
in a specification and drawing to which a certificate was 
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attached generally to the effect that the specification and 
drawing were in dne conformity with the original specifica¬ 
tion filed in Norway. This was held insnflScient ^roof be¬ 
cause ‘‘due conformity^’ was not an exact copy. | 

In the present case Appellants have not even bffered a 
specification or drawing, much less a certificate, an^ there is 
no opportunity to compare the identity of the British appli¬ 
cation with the U. S. application. From what ijnvestiga- 
tion Appellees have made, an attack on this identity would 
most certainly have been made if a copy of the application 
were filed, but the point is not before the Court I No reli¬ 
ance can be placed upon a British application without the 
production of a certified copy of the document. | 


4. French’s Lack of Diligence. 

I 

i 

If this Court for any reason awards a date io Appel¬ 
lant’s earlier than March 6th as the date for the conception 
of French in this country, then in order for Frei^ch to win 
it must be necessary to connect such date prior to ^arch 6th 
with a reduction to practice by French, that is a cbmpletion 
of the invention by activity in this country andja test of 
that invention is necessary for the completion toj be estab¬ 
lished as there was always a question of the strength and 
as Harris states (Appellants’ App. 63, lines 6 and 7 from 
bottom of page). “A big objection that alway^ came up 
would be the weakening of the strap”. See Hadley v. Ellis, 
49 App. D. C. 84, 258 F. 984, Crabbs v. Wardel\, 57 App. 
D. C. 241,19 F. (2d) 715, Hurd v. Smith, 25 C. C. A. 1137, 
97 F. (2d) 147, to the effect that a test is necessai^. 

None of the tribunals in the Patent Office nor jthe Court 
below awarded Appellants any date of actual reduction to 
practice. They show no test of a construction m^de in the 


I 


24 


United States. They did award him, however, a construc¬ 
tive reduction to practice by reason of his patent applica¬ 
tion. There is no evidence before this conrt entitling 
French to any earlier patent application date than Jnne 26, 
1939. French has omitted any proof of a foreign applica¬ 
tion. Accordingly, in order for French to win, if a date 
of conception is given him prior to March 6th, snch date 
prior to March 6th, must be connected with the date of his 
application of Jnne 26, 1939 by showing of activity or 
diligence, as this is nsnally termed. 

A case in point is that of Wilson, et dl. v, Sherts, et al., 

23 C. C. P. A. 914; 81 F. (2d) 755; 28 U. S. Pat. Q. 379, 
1936 C. D. 264; 467 0. G. 724. The critical period was only 
four and a half months, and Wilson et al. contended that 
since the period was short, it shonld not be held unreason¬ 
able. In sweeping this contention aside, the conrt stated: 

. As we understand this contention of ap¬ 
pellants, it is that, if the critical period be very short, 
no affirmative acts of diligence need be established, 
but snch is not the law. The rule is so well settled 
as to require no citation of authority that one who is 
the first to conceive but the last to reduce to practice 
is chargeable with diligence from immediately prior 
to the time the later inventor entered the field, and 
such diligence must be established by evidence.” 

In Ireland v. Smith, 25 C. C. P. A. 1258; 1938 C. D. 672; 
497 O. G. 15; 97 F. (2nd) 95; 37 U. S. Pat. Q. 807, the criti¬ 
cal period was only twenty-five days, but the party charge¬ 
able with diligence lost the interference, because the evi¬ 
dence adduced on his behalf did not show what, if anything, 
he was doing during this short period. In Eull v. Davenport, 

24 C. C. P. A. 1194; 1937 C. D. 588; 485 0. G. 13; 90 F. (2nd) 
103; 33 U. S. Pat. Q. 506, and Brown v. Barton, 26 C. C. P. A. 


889; 1939 C. D. 279; 505 0. G. 5; 102 F. (2nd) 193; 41 U. S. 
Pat. Q. 99, unexplained delays of about six weeks were held 
fatal. I 

In Grundy v. Fan Leir, 22 C. C. P. A. 1034; 19K C. D. 
398; 457 0. G. 701; 75 F. (2nd) 503; 25 U. S. Pat. 1, the 
party chargeable with diligence lost the interfer4nce, be¬ 
cause he was unable to account for eight days of the critical 
period, which was less than two months. I 

Activities abroad were held to be of no avail on the 


question diligence in WUson et cd, v, Sherts et at., above 
cited, Minorsky v. Thilo, 20 C. C. P. A. 906,63 F. (^nd) 452, 
Rebuffai v. Crawford, 21 C. C. P. A. 901, 68 F. (^nd) 980. 

In Peters v. Hisey, 1893 C. D. 4; 62 0. G. 31^, Hisey 
petitioned the Commissioner for leave to take testi^mony in 
Europe to corroborate his claim that he had madje the in¬ 
vention in this country before going abroad. In dismissing 
the petition, the Commissioner stated: i 


^‘The Constitution of the United Statesj when it 
authorizes the granting of patents, ‘in order to 
promote progress of science and the useful arts’, 
evidently means the promotion of the prcJgress of 
science and the useful arts in the United States of 
America. The statute which makes public use abroad 
of no account here proceeds upon that theor^^. What 
Hisey did abroad, either by way of discl^ure or 
reduction to practice, was not for the purpose of 
promoting the progress of science and tl^e useful 
arts in America, and it therefore is not pertinent to 
the question whether he exercised reasonable dili¬ 
gence, for the end to which his diligence was directed 
was not the end which the Constitution or th^ statute 
has in view.” I 


The only activity which French has shown i^ from a 
date March 10th to about March 16th. This does hot carry 
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him forward to June the 26th and by reason of his inactivity 
or lack of diligence which he has failed to show, he must 
lose in this particular case on his evidence. French has 
not shown a single sale. He has not introduced a single 
invoice. There is no evidence of a test ever having been 
made.* He tries to explain this inactivity on the ground that 
he did not wish his customers to know what he was doing. 
It is inescapable, however, that such concealment, if it oc¬ 
curred, is merely emphasis that he has failed to produce 
any evidence that he was doing such an act at all. The 
period of three months’ inactivity can only be considered 
lack of diligence. 

Oct. 20,1944. 
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Colby’s Proof. 

Appellees’ brief sets forth Colby’s case in a most nnnsnal 
manner, there being devoted thereto only a single para¬ 
graph of seventeen lines, appearing on pages 2 and 3 of 
said brief. It merely sets forth alleged facts as to dates ^ 
when Colby claims to have made the invention. All of 
these dates are based solely upon an alleged disclosure by 
Colby on March 6,1939 to Marshall, employed by Appellees. 

The only basis for this brief summary are jfindings of 
fact 15 to 20 of the District Court. It is significant that 
although the District Court made such findings, they were 
not supported by any opinion of the Court. Therefore, we 
do not know on what basis the District Court made such 
findings. 

• Also, such findings of fact are not supported by any evi¬ 
dence in the record. Appellees have not printed any ap¬ 
pendix to their brief and there are no facts of record to 
support such findings. All of Colby’s argument is based 
upon the alleged disclosure by him to Marshall on March 6, 
1939, and Appellants have disputed any conception or dis¬ 
closure by Colby. There is not even in the record any 
proof that Colby filed an application for patent on the sub¬ 
ject matter in issue; the allegation to this effect in the Com¬ 
plaint (Appellants’ App. pp. 2-3) being denied in the An¬ 
swer (Appellants’ App. p. 6). 

We believe that there was no disclosure to Marshall by 
Colby and therefore there was no conception of the inven¬ 
tion by Colby. It is strange that Appellees did not print 
any of their testimony and this unusual procedure is most 
likely due to a fear by Appellees that such testimony would 
disprove any conception by Colby or disclosure to Marshall. 

District Court’s Findings re Conception and Disclosure. 

In Finding of Fact No. 17 (Appellants’ App. p. 8) the 
District Court held that the Appellee Colby had conceived 
the invention on March 6,1939. The District Court in Find- 



ing of Fact No. 8 stated that Appellants had disclosed the 
invention to Gibbons ‘ ‘ early in March, 1939 ’ \ The iDistrict 
Court further held in Finding of Fact No. 27 {Appellants’ 
App. p. 9) that Gibbons “could understand the invention.” 

It is impossible to determine from these finding as to 
whether the District Court intended to hold that Cblby had 
a conception later than or earlier than the disclosure of 
Appellants’ invention to Gibbons. In holding thdt a dis¬ 
closure was made to Gibbons early in March 1939, ^he Dis¬ 
trict Court did not say how early in March such a diteclosure 
took place. j 

From the record before the District Court, he mi^ht have 
meant to hold, as did the Board of Appeals and th^ Exam¬ 
iner of Interferences in the Patent Office, that such dis¬ 
closure took place not later than March 5 and most likely 
on or about March 1, 1939. The Board of Appeals had 
stated as follows: 1 

• j 

“After due study Gibbons made a chain draft to pro¬ 
duce the web on March 10 and states that he had 
French’s Exhibit 1 in his possession at least five days 
earlier, that is, on March 5,1939. Harris fixes Ihis date 
as to the visit of Gibbons as Feb. 28 or March 11, 1939, 
and the testimony of Miss Donovan is deemeej to cor¬ 
roborate this statement.” (Appellants’ App.jp. 100) 

The Board of Appeals also held as follows: j 

“The Examiner of Interferences has awarded French 
a date of conception not later than March 5,19^9. We 
are of the opinion that French is entitled to aj date of 
conception of early in February 1939, when jhis Ex¬ 
hibit 1 was received in this country. This earner date 
is deemed to be established by the testimony of Harris 
and Miss Donovan. If the letter Exhibit 14 followed 
the usual course in the mails it should have peen re¬ 
ceived in New York early in February 1939.” i 

' I 

From these two quotations, it would appear that the Dis¬ 
trict Court must have intended to similarly hqld that 
French’s conception in this country was not latpr than 
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March 5, 1939. Even if a date of conception of March 6, 

1939 is given to Colby, French is considerably prior to Colby 
and the District Court should have based his decision upon 
such facts. 

Alleged Conception by Colby and Disdosure to Marshall. 

In order to refute any possibility that Colby has proven 
a date of conception or a date of disclosure to Marshall of 
the invention in issue, Appellants have printed the testi¬ 
mony of Marshall, and the same constitutes an additional 
appendix to this reply brief. 

Appellants’ proof clearly establishes by oral evidence 
and ample documents and exhibits to support every fact, 
that Harris and Miss Donovan received a sample of the 
I invention in issue early in February 1939. Harris disclosed 
the invention to Gibbons not later than March 5, 1939 and 
I left a sample with him, returning from the mill to New 
! York not later than March 6, 1939, when he went to Ohio. 

On March 7, 1939, he disclosed a sample of the invention 
i to Goodell of Bostwick-Goodell Company. Then there was, 
of course, activity by Gibbons in further reducing the in¬ 
vention to practice by making more samples, not later than 
March 10 and March 16, 1939. 

I These facts Appellees must overcome by showing a con¬ 
ception prior to any of the dates of said events. In Appel¬ 
lees’ attempt to do this, they allege a disclosure date to 
I Marshall of March 6, 1939. This was clearly denied by 
Marshall in his testimony both on direct examination and 
on cross-examination. 

! Preliminarily, Marshall, who was called by Appellees to 
testify, had shown that he was a designer of fabrics and 
was fully qualified to make a fabric of the type in issue 
here. He was asked by his attorney as to the circum¬ 
stances under which he made Ihe design now in issue. He 
stated as follows: 

“Q. 23. Mr. Marshall, will you state how you came 
to make up the chain draft of Duplex ladder web? A. 
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Since they put those new looms in'there, wl^en they 
first put them in, I was the only one that really} worked 
on the chain drafts.' Previous to that I had m^de pre¬ 
vious samples. That is where I got the idea] from.” 
(Additional App. p. 4) j 

I 

In essence, his testimony was to the effect that he ^d had 
experience in attempting to solve the same difficifity and 
this led him to the solution of the present issue. ! He did 
not state that the idea came to him from anyone jelse and 
attorney for appellees attempted to make him sthte that 
the invention was disclosed to him by Colby. However, 
Marshall testified as follows: | 

Q. 24. Did Mr. Colby tell you what to makejup? A. 
He said he wanted a two-color job. That is all he said 
to me, and with the information I had previou^ to that, 
I took it home that night and made out a draft, made 
out these drafts, and the next day I got it worikmg. 

Q. 25. Did he tell you that he wanted a two-(^lor job 
so that the colors would not show through? Al As far 
as I know, he wanted a two-color job so that me color 
would not show.” (Additional App. p. 5) | 

Marshall flatly denied that Colby disclosed the ihvention 
to him . He stated that all Colby said was that he “Ranted a 
two-color ladder web where color would not show through 
on the outer bands. This is not the invention in ijssue but 
is the problem which is to be solved. Harris had &e same 
idea years before and had urged French to solve the prob¬ 
lem. Harris called the specks of color showing thijough on 
the outer bands ‘‘small-pox” and he wanted Fifench to 
eliminate the same. Obviously, this is not the invention but 
only a statement of the problem. Therefore, it is quite con¬ 
clusive that the mere request made by Colby of ijilarshall 
could not be a conception of the invention. | 

On cross-examination, Marshall stated just as pf)sitively 
as he had on direct examination that Colby had ndthing to 
do with the making of Duplex ladder web by Interijiational. 
He stated as follows: | 


**XQ. 92. I nnderstand that you were workmg with 
this Duplex ladder web prior to March, 1939? A. 
Bight. 

XQ. 93. All that work was done on your own initia- 
' tive without instructions from anyl^dy? A. Without 
instructions from anybody, and as I showed you, this 
block here was the first idea I was workmg on.’^ 
(Additional App. p. 12) 

Marshall then stated that he had from time to time at¬ 
tempted to interest the responsible officials of International 
in taking some of his ideas for two-color ladder web where 
color does not show through on the outside, and manufac¬ 
turing the same. He was unable to obtain any interest by 
them. 

“XQ. 98. And the description of it is in your own 
writing? A. That is right. I showed it to the powers 
to be but they did not seem to be interested to bother 
with it so I dropped it and let it lay awhile until they 
brought it up again. 

XQ. 99. T^o are “the powers to be’’? A. That is 
Mr. Colby but he didn’t seem to think the idea was 
worth anything, so I just stopped making those ideas, 
that was all. I think it explains on the back here.” 
(Additional App. p. 13.) 

In his cross-examination, Marshall more than once re¬ 
iterated that Colby had nothing to do with the invention in 
issue nor with any of the activities by Marshall or others 
in the making of two-tone or Duplex ladder web. As to the 
making of chain draft, which was in fact a drawing of the 
invention, Marshall testified as follows: 

XQ. 104. You stated that you yourself worked out 
the details of this chain draft? A. All of it. 

XQ. 105. You received no instructions from Mr. 
Colby as to how you were to work that out? A. No; 
he left it all to me in charge. He said I knew more 
about it than he did and he left it in my charge so that 
it was up to me to go ahead and get something for him. 

XQ. 106. He simply gave you the idea that he 



wanted a Duplex tape in which the specks of cdlor did 
not show through' on the outer bands! A. Jfeight.*^ 
(Additional App. p. 13.) ' | 

i 

He thereby reiterated what he had said on direcij exam¬ 
ination, namely, that all that Colby told him was to joiake a 
ladder web where the color does not show through on the 
outer bands. There were no instructions by Colby a^ to the 
stitching chart from which the loom could be chaijged to 
make the new ladder web. Relative to this, Marshall said 

• ^ I 

as follows: 


XQ. 110. Did Mr. Colby give you any instructions 
as to this stitching draft or chart! A. No. j 
XQ. 111. All of the details were devised by yourself 
alone! A. That is right.’’ (Additional App. jj. 14.) 

As to the remainder of the activities in prepaifing to 
make the samples, and further activities in completing the 
invention, Colby had not'the slightest to do with any of 
such activities. It was Marshall who had everything done 
under his instruction, direction and supervision. Marshall 
stated as follows: 

“XQ. 116. Under whose supervision was the ladder 
web made? A. It was really up to me to see that it 
got out. 

XQ. 117. I am speaking for the first samples that 
were made. A. I was the one that got the first samples 
out. I 

XQ. 118. Who did this work? A. I don’t know 
what particular weaver it was that ran it at th(5 time. 
It was put in the regular loom, 
s XQ. 119. But it was under your instructions that it 
was done? A. Yes.” (Additional App. p. 14.) | 

I 

As far as the record shows, Colby had nothing to do with 
any of the activities of International in either the doncep- 
tion of the idea of the Dulpex ladder web or in any i of the 
details of manufacture thereof. The record does not even 
show that Colby was aware of any such activities lin the 
mill of International. ! 
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As far as the present record is concerned, there is noth¬ 
ing to indicate that Colby even alleges that he conceived 
the invention, nor that he had any knowledge of the inven¬ 
tion prior to the date of the application for patent filed by 
Colby, and which is not in the record here. Marshall’s tes¬ 
timony definitely proves in a most positive manner that 
Colby made no invention, and therefore is not entitled to a 
patent which appellees seek by the present suit. 

Activity of French in England. 

Appellees’ brief on pages 5 to 11 contends that French’s 
activities in England cannot be of value to him in the pres¬ 
ent suit. The basis of this argument is Section 4923 of the 
Bevised Statutes, which section is quoted. This section 
does not apply to the present situation because it relates 
to a controversy between a patentee and another party 
who defends against the patent on the ground that he had 
made the invention earlier in a foreign country. The stat¬ 
ute states that such a patentee shall not have his patent 
declared void on such a ground. 

But in this case, Colby is not a patentee, he being merely 
an applicant for patent. Therefore, ids whole argument 
must fall because the statute does not apply to the present 
situation. 

Appellants do not contend that French’s activities in 
England by themselves would be proof of invention which 
would be pertinent to an interference. Appellants’ conten¬ 
tion is that such activity of French in England, coupled 
with introduction of the invention into the United States, 
is proof that French conceived the invention and reduced 
the same to practice as of the date of receipt of the inven¬ 
tion in this country, namely, the receipt early in February 
1939 of the letter and the sample by Harris and Miss 
Donovan. 




French’s Date of Conception in the United Sts^. 

Appellees’ brief on pages 11 to 21, argues t^t even 
though it may be considered that the sample of I’rench’s 
product in issue here arrived in this country in February 
1939, it does not constitute a conception until on^ who is 
“capable of understanding the invention” has had a dis¬ 
closure thereof. In this case, we contend that the invention 
was reduced to practice prior to being sent to this Country, 
and this does not appear to have been disputed | by Ap¬ 
pellees. 

The argument of Appellees is to the effect that neither 
Harris or Miss Donovan understood the invention and it 
was only Gibbons who was capable of understanding the 
same. Such is not the case here and Appellees’ a:|*gument 
is without force. j 

If the invention were directed to a method of weaving 
fabrics in order to produce the< result obtained by tne pres¬ 
ent invention, then of course, neither Harris nbr Miss 
Donovan were capable of understanding such an inyention. 
Neither of them was a designer of woven fabrics and 
neither was capable of reproducing the product, iut both 
understood it in that they could see that it embodied all 
of the features of the invention in issue. j 

This invention is of the simple type which does not re¬ 
quire any test thereof for reduction to practice but mere 
production thereof is a reduction to practice. | It was 
testified by Appellants that the fabric was successfully 
tested. The Board of Appeals in its decision wjas quite 
satisfied that this was a simple invention and thaf a mere 
inspection was sufficient for even a layman to understand 
it. The Board stated as follows: I 


“French’s Exhibit 14 is a letter dated Manchester, 
January 27, 1939, which was accompanied by i sample 
of webbing produced in England and appearing here 
as French’s Exhibit 1. It is clear from an examination 
of this exhibit that it satisfies the terms of the Counts.” 
(Appellants App. pp. 99-100) 





, The Court may inspect French’s Exhibit 1, and •without 
any knowledge of the wea'ving art,-may compare each of the 
limitations of the counts and readily find such limitations 
in the structure. Also, it will be quite evident from a mere 
inspection that the difficulty sought to be overcome by the 
invention has been solved, so that' no specks show through 
on the puter webs. This -will clearly indicate that the lay¬ 
man is fully capable of “understanding” the invention, 
contrary to the argument of Appellees that neither Harris 

nor Miss Donovan could understand it. 

\ 

Application in Great Britain of French as Constructive 

Reduction to Practice. 

Appellees’ brief on pages 21 to 23 argues that because 
there was not introduced into evidence a certified copy of 
French’s application in Great Britain, there is no proof as 
to a constructive reduction to practice on the date of filing 
of the British application, namely April 6,1939. 

In the District Court Appellees introduced Colby Ex¬ 
hibit 50, which is a photostatic copy of the application of 
I French involved in the present controversy. Attached to 
the application as an integral part thereof is the inventor’s . 
I oath which states that a corresponding application was 
‘ filed in Great Britain on April 6,1939, well 'within the Con- 
I vention year. The District Court made no finding of fact 
I regarding this application. In Appellants’ main brief this 
matter was discussed and in the absence of anything to 
, the contrary, the oath to the application of French is to be 
considered as proof of the filing of the corresponding appli- 
I cation in Great Britain. The exhibit was that of Appellees 
I and they are bound by the fact introduced by them into the 
record. 

I The Board of Appeals had considered the British appli¬ 
cation and had given French the benefit of the date thereof 
in the following words: 

I “The Examiner of Interferences has awarded the 
party Colby a date of March 8, 1939 for reduction to 


practice, and using the same reasoning it is ckar that 
the party French is entitled to a date of redaction of 
practice earlier than April 6, 1939, when he!filed his 
British provisional specification. However, I since he 
is clearly entitled to a constructive reduction! to prac¬ 
tice by the filing of said British application jit is not 
necessary to pass upon the question of aiji earlier 
date.” (Appellants App. p. 101) i 


If a date of reduction to practice by French oi^ April 6, 
1939 is material, there is ample proof by the admission of 
Appellees of such a date but in Appellants view, it is of no 
great significance since we have proven several reductions 
to practice in this country, as for example, thosfe of Gib¬ 
bons on March 10 and March 16,1939. I 


Diligence by French. I 

i 

Appellees’ brief on pages 23 to 26 argues th4t Appel¬ 
lants must show diligence from some time prior to March 
6,1939 until a reduction to practice of the invention. This 
argument has been fully answered by the Board ot Appeals 
in its decision. There, of course, is no dispute tha^ Gibbons 
on behalf of Appellants made chain drafts fr^m which 
chains were made which were introduced into l<joms and 
the set-up used for producing ladder web according to the 
issues herein. This was done on two occasions, namely, on 
or before March 10 and again on or before Marchj 16,1939. 

The Board of Appeals stated as follows: | 

1 

After each of the parties had equipped thteir looms 
with chains so as to weave these ladder wejt>bings in 
two colors they at once began to manufacture! the web¬ 
bing continuing the same up to the time of taking tes¬ 
timony.” (Appellants App. p. 101) j 

i 

This means that the Board held that manufacture bn behalf 
of Appellants took place continually from Marck 10 and 


March 16,1939. 


But we need only look to the facts of record before this 
Court to find that Appellants were diligent before March 6, 


( 


12 

» 

1939. The testimoiiy establishes the following pertinent 
facts: 

1. Appellants reduced the invention to practice in Eng¬ 
land before January 27,1939. 

2. The invention was received in this country in New 
York City the first part of February 1939 by Harris and 
Miss Donovan. 

3. Harris broke several ribs, which delayed his disclos¬ 
ure to Gibbons for a matter of three weeks, he having re¬ 
turned to his office in New York on February 24, 1939. 

4. At the end of February 1939 Harris went to Fall 
River, Mass, and disclosed the invention to him about 
March 1,1939, leaving a sample thereof with Gibbons. 

5. Gibbons worked two or three nights to evolve the pat¬ 
tern of interweaving of the threads to reproduce the in¬ 
vention. 

6. Gibbons reduced the invention to practice by making 
a ladder web in evidence here, not later than March 10, 
1939. 

7. Gibbons again reduced the invention to practice by 
making a special fancy ladder web called Dekratape not 
later than March 16, 1939, which tape is in evidence here. 

8. This Dekratape was approved by a prospective cus¬ 
tomer on March 18,1939. 

9. Gibbons immediately set the mill to producing this 
ladder web commercially. 

10. Such manufacture continued to the time of taking 
testimony in this case. 




Cioncl^oxL I 

I 

The party French on behalf of Appellants undoubtedly 
made and introduced the invention to this country Iprior to 
the earliest date which could be awarded to Colby, j 

A patent on this subject matter could not be j valid if 
issued in the name of Colby. The invention was made by 
French and had been introduced into this country jprior to 
Colby’s alleged dates of conception. j 

We have shown that any activity in making lac^der web 
according to the present issues by Appellee Intei^ational 
was due to a conception by Marshall and not of Colby. 
Colby is attempting to obtain a patent on someone else’s 
invention. There is no evidence that Colby ever cpnceived 
the invention nor even that he had any knowledge of any 
work thereon by International. The earliest date which 
can be given to Colby would be the date of his application 
for patent which is not before this Court. The Board of 
Appeals stated as follows: j 

“After the interference was declared tlje party 
French brought a motion to shift the burden of proof 
since he had filed in England on April 6, 1931), a pro¬ 
visional application. This motion was granted by the 
Primary Examiner, thus making the party Colby the 
junior party.” (Appellants App. pp. 97-98) I 

j 

There was no finding by the District Court to jthe con¬ 
trary. In the Patent Ofl&ce Appellant French jwas the 
senior party and there is no evidence in this ca^e which 
would upset the presumption of prior invention by French. 

There is nothing in the record to show any conception by 
Colby or a disclosure by him to others. Marsha^i’s testi¬ 
mony denies any conception or disclosure by Colby and as¬ 
serts instead conception by Marshall. However^ this as 
far as the record shows is uncorroborated and is nferely an 
assertion of a conception. There is no evidence iri the rec¬ 
ord of any activity by International other than th^ alleged 
conception of Marshall. No diligence or reductioi^ to prac¬ 
tice has been proven on behalf of Colby or International. 


From the date of receipt in this country of French’s let¬ 
ter early in February 1939 until the several reductions to 
practice at or before the middle of March 1939, only a 
period of six weeks intervened. The evidence shows that 
the activity on behalf of French in this period was as con¬ 
tinuous as was physically possible and there was every 
intention to push manufacture with the greatest possible 
speed. 

In view of the above, it is believed that the District Court 
erred in holding that Colby was the first inventor and this 
Court is requested to reverse the District Court and to 
award priority of invention to Appellants. 

Respectfully submitted, 

, H. C. Bibrman, 

Attorney for AppeUcmts. 







APPENDIX 



I 


IN THE 


United States Court of Appe^ 

I 

District op Columbia. I 


No. 8798. 


I 

GEORGE FREDERICK FRENCH, ET AL., Appellants, 


V. 


GEORGE E. COLBY, ET AL., Appellees. 


Appeal from the District Court of the United Stated for the 

District of Columbia. 


ADDITIONAL APPENDIX TO REPLY BBI£f 
FOB APP ELLAN TS 


Deposition of Charles W. Marshall 

31 ‘‘Charles W. Marshall, a witness called oili behalf 
of the party Colby, having been duly cautio^ied and 
sworn, on oath deposes and says as follows: | 

I 

“Direct examination by Mr. Barlow: | 

“Q. 1. Will you please state your name, age, residence 
and occupation? A. Charles W. Marshall, 58 ye^rs old, 
74 Whitman Avenue, Cranston, designer. | 

“Q. 2. And where are you employed? A. Th^ Moore 
Fabric Company in Pawtucket. | 


‘‘Q. 3. Were you at one time employed by the Interna¬ 
tional Braid Company? A. Yes, sir. 

“Q. 4. During what period were you employed by the 
International Braid Company? A. From the fall of 1936 
until the fall of 1940. 

**Q. 5. What was your work at the International Braid 
Company? A. Designer, constructionist, supervisor of 
weaving. 

6. During your employment at the International 
Braid Company, do you recall ever hearing of Duplex lad¬ 
der web or ladder tape? A. Not previous to our making 
some samples in the weave room. 

“Q. 7. You did make some samples? A. Right. 

“Q. 8. I show you a framed layout and ask you if 
32 you know what that is? A. That is a copy of the 
original draft of the Duplex Venetian blind tape. It 
is a copy.*^ 

Mr. Barlow. I will show you what he saw there (indicat¬ 
ing). Do you want to open that up? 

The Deputy Clerk. Might as well. 

Mr. Barlow. (Continuing reading:) 

“Q. 9. What do you mean by ‘a copy^? A. We first 
make an original working draft and then we make these 
from the original working draft. 

“Q. 10. Have you looked to see if you can find the orig¬ 
inal draft? A. I have looked and I have found one. 

*‘Q. 11. Have you got it here? A. Yes. 

“Q. 12. May I see it, please? A. Yes, sir. (Witness 
hands document to counsel.) There is the original right 
there (indicates) and it is written on the back here by 
somebody—^it might have been Mr. Colby.’’ 

Mr. Barlow. Well, he had a—(indicating). 

The Court. All right. 

Mr. Barlow. (Continuing reading:) 

“Q. 13. Did you make the original? A. Yes, sir, I took 
it home and made it. I made a diagram of it first at home, 
and here is another one I made out at home too, which will 


I don’t!seem to 


show the workings of it. (Witness hands docuinent to 
counsel.) ! 

‘^Q. 14. Is there a date on this first one? A. I tljiink you 
will find the 7th marked on there. i 

^‘Mr. Barlow: I offer in evidence this dated ^trip of 
paper identified by the witness Marshall as Colby i Exhibit 
1.” ! 

33 The Court. That is Exhibit 31 ! 

Mr. Barlow. That is Exhibit 3. 
find Exhibit 1 here. j 

That is Exhibit 1. (Handing exhibit to the Cou^t.) 

The Court. All right. | 

Mr. Barlow. We offer that in evidence. 

The Court. Any objection? 

Mr. Bierman. No objection. 

The Court. That will be admitted. 

The Deputy Clerk. You want that marked as Cj)lby Ex¬ 
hibit No. 1? 

Mr. Barlow. Colby Exhibit 1, yes. I believe 
already been marked. 

The Deputy Clerk. I was wondering. | 

(After examining:) Yes, Colby’s Exhibit 1. | 

(Original draft of Duplex Venetian Blind Tape, March 
7, 1939, made by witness Charles W Marshall, having been 
heretofore marked Colby Exhibit 1, was receive^ in evi¬ 
dence.) I 


hat has 


Mr. Barlow. (Continuing reading:) I 

“Q. 15. And this second strip you have given 'me with 
a piece of ladder web stapled to it is one made out by you 
too? A. Yes, sir. | 

“Q. 16. What does that show? A. It shows the ^titching 
in the block, as corresponding to the notation on the back 
here. I 

‘^Q. 17. And is that your writing on the back? A^ That is 
my writing on the back. 

‘‘Q. 18. Is this one dated? A. Yes. 



‘‘Mr. Barlow: I offer in evidence the second strip 

34 referred to by Mr. Marshall dated March 7, 1939, as 
Colby Exhibit 2.’» 

Mr. Bierman. No objection. 

The Court. That will be admitted. 

(Original draft of Duplex Venetian Blind Tape showing 
stitching in block made by witness Charles W. Marshall, 
heretofore marked Colby Exhibit 2, was received in evi¬ 
dence.) 

Mr. Barlow. (Continuing reading:) 

“Q. 18a. What is this framed one? A. That is a copy of 
the chain draft. 

“Q. 19. That is a copy of Exhibit 1, is it? A. Yes, sir. 
“Q. 20. How did you come to make up a copy of the 
original draft? A. That got knocked around and got dirty 
and dilapidated and we made a copy so that we would 
have a clean job when we put it in other looms. 

“Q. 21. When did you make the copy? A. I think Mr. 
Reynolds can tell you that. I think he had that made. 

“Q. 22. Did you have anyiihing to do with making up 
this framed copy that you speak of? A. Yes, that is my 
work in here (indicates) but he had it framed up. 

“Mr. Barlow: I offer in evidence this framed copy as 
Colby Exhibit 3.’^ 

The Court. All right. 

Mr. Bierman. No objection. 

The Court. Let it be admitted. 

(Framed copy of Colby Exhibit 1, heretofore marked 
Colby Exhibit 3, was received in evidence.) 

35 Mr. Barlow: (Continuing reading:) 

“Q. 23. Mr. Marshall, will you state how you came 
to make up the chain draft of Dfiplex ladder web? A. 
Since they put those new looms in there, when they first 
put them in, I was the only one that really worked on the 
chain drafts. Previous to that I had made previous 
samples. That is where I got the idea from. 
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36 Deposition of Charles W, Marshall — Direof. 

Q. 24. Did Mr. Colby tell you what to make! up? A. 
He said he wanted a two-color job. That is all lie said to 
me, and with the information I had previous to thkt, I took 
it home that night and made out a draft, made but these 
drafts, and the next day I got it working. ! 

Q. 25. Did he tell you that he wanted a two-coior job so 
that the colors would not show through? A. Asi far as I 
know, he wanted a two-color job so that the coior would 
not show. I 

Q. 26. Do you remember when he had that talk -^th you? 
A. As far as I know, it was around the 6th of Mbrch. 

Q. 27. That was the day before you made up ind dated 
these chain drafts? A. That same night I took tiem home 
and made them up. I dated them the 7th beleause we 
started to work on them in the shop on the 7th. 

Q. 28. In what way did you start to work on jthem? A. 
The first idea I had was in this thing here (indicjates). It 
says to make a two-colored web with solid colorsL a differ¬ 
ent color on each side. That was an idea I hap in 1938 
(witness hands memorandum book to counsel), an^ the first 
idea I had was making solid blocks, and then fropi there I 
had the idea of making the two colors. You see, 1 was try¬ 
ing to make a solid block. That is the way the^ used to 
make them, and the color showed through and 'vjre wanted 
to eliminate that. j 

Q. 29. When you say “they wanted to make theijn’^, whom 
do you mean? A. I don^t know. It seems to m^—I don’t 
know whether the French people made something like that 
or not. Anyway, that was the idea, to get away | from this 
solid color here (indicates), this stitching shoyring here 
(indicates), so I tried to get a solid color on tie face in 
blocks first and that led me to the idea of that (indicates). 
I think that will tell you all that there. I 
Mr. Bierman; The witness refers to a notebook having 
pencil notations. I 
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37 The witness: That first one refers to the block 
there but that one there is something else, on this 

side here (indicates). 

Q. 30. This note you refer to says ‘‘Two-color web with 
solid colors different color on each side”? A. Yes, that is, 
that is a web of this nature here (indicates). One color 
here and one color here (indicates). 

You will probably see it right here. There is solid color 
here and there is the other solid color here (indicates). 

Mr. Bierman: The witness refers to a Duplex piece of 
tape lying on the desk. 

Q. 31. After you got this chain draft made, what was the 
next step in the operation of producing the web? A. The 
next step was to have the chain built and our chain builder 
was Mr. Armfield at the time and he completed the chain 
and worked with me on putting it in. 

Q. 32. Then what was the next step? A. The next step 
was to get the web off and submit it to Mr. Colby, or who¬ 
ever was in charge. 

Q. 33. Didn^t you have to put in some warp yarns of dif¬ 
ferent color than you were running before? A. Yes, I see 
your point there. We had to change from a solid piece of 
web, to make half the yarn one color and the other half 
another color, and in that way we had to put in half the set 
of warps that are required to work with. 

Q. 34. What colors did you put in? A. We have a solid 
color like this (indicates) on both face and back and we had 
to change these warps here to another color in order to get 
the two colors. 

Mr. Bierman; On both outer bands as well as on the 
cross tapes? 

The Witness: Yes, the outer band and these straps in 
here .(indicates). 

38 Q. 35. Did you have girls draw in different colors? 
A. The girls tied them in. It seems to me there were 

red, blue, and green. 

Q. 36. The girls tied these in? A. Yes. 
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Q. 37. And the chain was put on? A. The chaiii was put 
on, the warps were pulled through and the filling was put 
in to correspond with the weaving of the tape oi the bot¬ 
tom. i 

N I 

Q. 38. You would have to put in a colored filling? A. 
Eight, to make a solid color. I 

Q. 39. To make a solid color? A. Yes. | 

Q. 40. In the outer tape? A. In the outer tape. | 

Q. 41. Here is a bunch of tapes, I will ask ypu if you 
know what they are? A. Yes, these are Duplex tapes, what 
we call a Duplex tape today. They were supposed to be 
made two colors. | 

Q. 42. Do you know when these were woyen? A. I 
wouldn’t swear when these were made, no. They ^ook as if 
they might be the originals because we made thcmj like this 
and then they went onto a linen back, and the filling was 
changed to make corresponding samples. They njiay have 
been originals or they may have been something on the 
starting up of a loom. I wouldn’t swear to these jas being 
the originals. j 

Q. 43. If they were the originals, when wpuld these have 
been woven? A. These were woven in March, 1939L 
Q. 44. Judging by the dates on these chain draf);s, about 
what date in March would you say? A. This same itime be¬ 
cause it doesn’t take long to weave samples of thii nature. 

Q. 45. You mean the same date, March 8th? Ar. March 
the 7th, I think it is. ! 

Q. 46. Yes, March 7th, I should have said. If these are 
not the original, are they identical with the originals? A. 
They are similar, yes. ! 

Q. 47. Do you know of any changes? A. \Therel is one 
little correction that was made on the draft. That [was due 
to little loose threads at the starting of on^ of the 
39 blocks. 

Q. 48. When was that correction mad(5? A. I 
couldn’t say to that. I 


I 

I 


I 
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Q. 49. Was it made within a day or two after that? A- 
No, it was not, bnt it was made within a few days after¬ 
ward. 

Q. 50. What was that correction, can you point it out? 
A. I think I can point it out on this sketch here. 

Q. 51. That is Exhibit 2 that you are referring to? A. I 
had this stitching coming down here (indicates). 

Q. 52. That is where the pencil line is? A. Yes, so I im¬ 
mediately moved it back to here (indicates) which made 
that a little tighter, because that is the next pick, and it 
lengthened out a little bit. 

Q. 53. The correction that you refer to is already marked 
“Correction’^? A. I marked it on here in pencil. 

Q. 54. Yes, in the upper left-hand comer of this sheet, 
and it shows in pencil, whereas the line that previously 
was in there was in blue, and you can see just where the 
change took place? A. Yes, you can see the change there 
(indicates). 

Q. 55. And you think that correction was made about 
when? A. I won’t say now. 

Q. 56. Do you think it was made within a week after this 
matter was commenced? A. I couldn’t say. I won’t say to 
anything I am not sure of. 

Q. 57. Will you explain Exhibit 3, as to what the desig¬ 
nations are in the upper portion in spaced positions? A. 
Yes. We have different lengths of ladder tape, probably 
French has the same thing down there too, different lad¬ 
ders for diffrent lengths between the straps. 

These here refer to the bars that were taken out. These 
stars under E, X and A correspond to the bars which were 
taken out of the original chain. 

Mr. Bierman: All these designations appear on the left 
side? 

The Witness: On the left side. 

“Mr. Bierman: Of the chain draft? 

“The Witness: Of the chain draft. 


\ 
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“Q. 58. When held in vertical position with the word 
Duplex at the top? A. Because that eliminates a lot of 
time and labor, by taking a' few bars out. Otheij^ise you 
have to build a chain for each style of tape. | 

‘‘Q. 59. So on this one draft you have substitute arrange¬ 
ments for making up several chains? A. Right, j 
“Q. 60. How long before you got a full range j of colors 
operating in the International Braid Company dp. Duplex 
tape? A. I wouldn’t says as to that because we oily put in 
about three colors when we first made it becausj^ we just 
wanted to limit the number of strips on the loon^. 

*^Mr. Barlow; I introduce in evidence the tapes jidentified 
by Mr. Marshall as being either the originals orj just like 
the originals.” j 

Mr. Barlow. And ask that they be marked Cblhy Ex¬ 
hibit 4. (Indicating.) 

i 

* * • * * * * «|« m 


“Q. 61. Referring to the green colored tape, do you find 
that that tape was made identical with the layout of the 
chain draft shown in Exhibit 3? A. Yes, sir. i 

“Q. 62. And identical with the chain draft in Elxhibit 2? 
A. Yes, sir. I 

‘^Q. 63. Does that tape that you have in jJour hand 
42 with the green web on one side have two main webs 
or outer bandings? A. Right, these two h4re (indi¬ 
cates). ! 

“Q. 64. One is colored— A. Natural, and thej other is 
colored green. j 

“Q. 65. And are there cross tapes which are wbven with 
warps and wefts? A. Cross tapes are woven wi^h wefts, 
you say? I 

“Q. 66. Yes. A. These tapes here (indicates)? i 


• * * * • * • *|* * 

43 “Q. 67. Do the ladders have warps and wiefts ? A. 

Yes, the weft is the filler. You have also got filler on 
your outer tapes too. Your straps inside are wc^ven with 
the filling, which is weft. i 


1 
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I 


I 
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68. And those inside straps are connected to the 
natural and green webs, are they? A. Yes, by alternate ends 
of the same color. 

“Q. 69. And what are the colors in the cross straps? A. 
They are green and natural.’’ 

i He is talking about the green one now, of course. 

‘^Q. 70. And where do the natural webs connect? A. They 
connect with the bottom tape and they connect with the 
weft of the strap tapes. 

' “Q. 71. And when you say ‘bottom tape’, what do you 

mean, the white tape? A. I will distinguish that as the 
natural, in order to make it clear. It doesn’t really matter 
i much whether it is top or bottom but usually the natural 
would be the bottom. 

i “Q. 72. The bottom what? A. The bottom tape. 

“Q. 73. And you call the ladders—A. The straps. 

“Q. 74. The ones that have the green and the white? A. 
The ones that have the green and white warps. 

“Q. 75. The straps? A. The straps, right, 
i “Q. 76. Are those straps arranged in two rows? A. The • 
' straps are arranged in two rows, that is right. 

“Q. 77. And are they staggered? A. They are staggered, 
right.” 

• *#••••••• 

' 46 (Six tapes, bunched together, identified on deposi¬ 
tion by witness Charles W. Marshall and heretofore 
marked Colby Exhibit 4, were received in evidence.) 

The Court. Proceed with the evidence. 

^ Mr. Barlow. Question 78 is the next: 

47 Q. 78. And as to the white warps and the green 
warps in the straps, are those in alternate arrange¬ 
ment? A. Yes, every other warp alternate. 

I Q. 79. And those are interwoven— A. With the strap 
filling or weft, if you want to call it that. 

Q. 80. The weft filling of the outer webs or bandings? 

I A. Will you repeat that again, please? (Question read as 
' follows: “Those are interwoven with the weft'filling of the 
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outer webs or bandingsT’) A. The strap fiUingi does not 
weave with the outer banding. j 

Q. 81. How does it connect to it? A. It lays ih between 
and it is connected by the colored threads weaving into the 
upper plane or the green strap. j 

Q. 82. And how are the white warps arranged in the 
location of the connection of the strap to the gr^en tape? 
A. The natural threads are not woven with the |filling of 
the upper tape. In other words, the strap filling weaves 
with the natural threads. i 

Q. 83. So that these white ones— A. These w^te ones 
do not weave in the tape at all. | 

Q. 84. They extend over the inner surface of the green? 
A. That is right. i 

Q. 85. Without interlocking with the wefts of tlie green? 
A. That is right, because if they entered into th^t upper 
plane there, they would show on the face of the V^eb, and 
that is what we were trying to avoid. That is th^ idea of 
the patent. i 

Q. 86. And when you are finished do you havje an in¬ 
tegral woven ladder construction? A. Yes. i 
Q. 87. For how long a period did you make thi^ Duplex 
tape after you commenced making it? A. Wej started 
looming up shortly after we ran one loom, or prejtty near 
—that was 1939. In fact, they are running it to^ay, if I 
understand right. j 

Q. 88, Did they run it all the time that you were there? 
A. No, on and off. i 

48 • *‘Q. 89. On and off? A. Yes, because there were 

times that we didn^t have it in. | 

*‘Q. 90. You never dropped the construction? j A. Oh, 
no, no; we never dropped it because it has been mkde con¬ 
tinuously in that respect. 

91. Wehn you got enough stock ahead you did not 
make it any more? A. Right.’* | 

Mr. Barlow. That is the end of the deposition, j 
This is cross-examination by Mr. Bierman. j 
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The Court. I want Mr. Bierman to read his cross-exam¬ 
ination. 

Mr. Bierman. (Reading cross-examination:) 

' ^‘XQ. 92. I understand that you were working with this 

Duplex ladder web prior to March, 1939? A. Right. 

‘‘XQ. 93. All that work was done on your own initiative 
without instructions from anybody? A. Without instruc- 
i tions from anybody, and as I showed you, this block here 
was the first idea I was working on. 

‘‘XQ. 94. You made this block yourself? A. I made that 
block myself, yes, made it on the sample loom with Mr. 
Richards^ help on building chains, but there did not seem 
to be possibility enough, so I held that in abeyance, and 
! then there wasn’t really any go ahead to it, in a way, so I 
! just simply let them lie. Another idea I had at the same 
I time was the printing idea, the printing of ladder tapes. 

“XQ. 95. You have handed me two samples of ladder 
I web wherein both outer bands are of the same color and on 
one of the outer bands there has been painted or 
' 49 crayoned a certain design? A. That is right. 

! ‘‘XQ. 96. This was intended by you to make a 

i Duplex type of ladder web? A. That was another idea. 
It will probably tell you right here (indicates). 

! “XQ. 97. That is, this idea is to be found in the notebook 
to which you have previously referred? A. That is right. 

“XQ. 98. And the description of it is in your own hand- 
' writing? A. That is right. I showed it to the powers to 
be but they did not seem to be interested to bother 
■ 50 with it so I dropped it and let it lay awhile until they 
brought it up again. 

XQ. 99. Who are “the powers to be”? A. That is Mr. 
Colby but he didn’t seem to think the idea was worth any- 
' thing, so I just stopped making those ideas, that was all. 

' I think it explains on the back there. 

XQ. 100. I call your attention to Exhibit 1, which is the 
chain draft made by you; on the back I notice the word 
“Duplex CWM”; is that in your handwriting? A. That 
is in my handwriting, right. 
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XQ. 101. Then to the right of this notation I ^ee some 
more wording ‘‘Original Duplex chain draft macjle March 
7, 1939; copied March 22,1940’’; is that in your handwrit¬ 
ing? A. No. j 

XQ. 102. Do you know who wrote this? A. I ^hink Mr. 
Colby wrote that. He can probably tell you his oW hand¬ 
writing better than I can. i 

XQ. 103. On the left-hand side of the back of this chain 
draft I see the words “March 7,1939, C. W. Marshall”; in 
whose handwriting is that? A. Mine. j 

XQ. 104. You stated that you yourself worked out the 
details of this chain draft? A. All of it. | 

XQ. 105. You received no instructions from L^r. Colby 
as to how you were to work that out? A. No; he Jeft it all 
to me in charge. He said I knew more about it th4n he did 
and he left it in my charge so that it was up to ine to go 
ahead and get something for him. | 

XQ. 106. He simply gave you the idea that he 'i’anted a ' 
Duplex tape in which the specks of color did bot show 
through on the outer bands? A. Right. j 

XQ. 107. I call you attention to Colby Exhibit which 
is the stitching draft or chart; there is writing on the front 
and on the back; in whose handwriting is all this? |A. That 
is all mine. ! 

XQ. 108. Is there any indication as to when y^u made 
those notations? A. I made them at the same time as the 
date. ! 

51 XQ. 109. In other words, all the writing! on this 
draft, both front and back, was made on Inarch 7, 
1939, or perhaps the night before? A. The nightj before, 
because I worked on it at night at home. I 

XQ. 110. Did Mr. Colby give you any instructioks as to 
this stitching draft or chart? A. No. I 

XQ. 111. All of the details were devised by yourself 
alone? A. That is right. i 

XQ. 112. You stated that you had Mr. Armfield make 
the chain draft? A. Make the chain. [ 

i 

I 

I 
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XQ. 113. Excuse me—^that was done on yonr instruc¬ 
tions t A. Bight. 

XQ. 114. Did you supervise the work? A. I did, yes, 
the original, I supervised the whole thing. 

XQ. 115. As far as you know, ladder web was made 
from a loom equipped with this chain that Mr. Armheld 
made? A. Bight. 

XQ. 116. Under whose supervision was the ladder web 
made? A. It was really up to me to see that it got out. 

XQ. 117. I am speaking for the first samples that were 
made. A. I was the one that got the first samples out. 

XQ. 118. Who did this work? A. I don’t know what 
particular weaver it was that ran it at the time. I was put 
in the regular loom. 

XQ. 119. But it was under your instructions that it was 
done? A. Yes. 

XQ. 120. I don’t believe that you have clearly set forth 
what you mean by ‘‘Duplex tape”; is that a tape wherein 
each of the outer bands is of a different color and the cross 
straps are of the two colors of the outer bands? A. That 
is right. I don’t know whether this would explain it to you 
or not. “One set of ends in strap same color as bottom 
fabric enters the same plane as the bottom fabric to stitch 
together”. 

XQ. 121. You testified as to the green Duplex tape of 
Exhibit 4; will you tell me whether that piece of tape 
52 embodied the correction which is noted on your 
stitching chart, Colby Exhibit 2? A. Yes, I should 
say that has the correction made on this tape here. 

“XQ. 122. You don’t know when that correction was 
made? A. No, not to be certain. 

“ (Cross examination closed.) 

“ (Deposition closed.) ” 
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Excerpt from Plaintiffs’ Exhibit No. 5p. 

Application for United States Patent. | 

Petition with Power of Attorney. I 
To the Commissioner of Patents: ! 

I 

Your petitioner, George Frederick French, a Subject of 
The King of Great Britain, and resident of Manchester, 
England, whose Post-Ofl&ce address, Chester Rdad Mills, 
Chester Road, Hulme, Manchester, 15, England, prays that 
Letters Patent may be granted to him for Improvements in 
Ladder Webbing, as set forth in the annexed specification. 

And he hereby appoints Walter Gunn (Registered At¬ 
torney No. 2013) of 55, Market Street, Manchester, Eng¬ 
land, his Attorney with full power of substitution and revo¬ 
cation, to prosecute this application, to make alterajtions and 
amendments therein, to sign the drawings, to rebeive the 
Patent, and to transact all business in the Patent (Office con- 
nected therewith. 


Signed at Manchester, England, this 16th day 
1939. 

GEO. F. FRENCH.! 


of June, 


Specification. | 

(As amended) | 

To all Whom it May Concern: | 

Be it known that George Frederick French, a siibject of 
The King of Great Britain, residing at Manchester, Eng¬ 
land, has invented new and useful Improvements! in Lad¬ 
der Webbing, of which the following is a specification: 

This Invention relates to ladder webbing and iis manu¬ 
facture, which webbing consists of two outer webs tr bands 
(hereinafter referred to as bandings) having between them 
one or more rows of cross-straps, the ends of tlje cross¬ 
straps being connected to the respective bandings, t)y weav- 


I 

! 
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ing. Sometimes the cross-straps are woven and sometimes 
not. 

It is sometimes required, as for instance in Venetian blind 
webbing, that ladder webbing shall have the outer bandings 
of different colours, that is to say, having one banding of 
one colour, say A, and the other banding of another colour, 
say B. Hitherto, in fulfilling such requirement, it has been 
usual to make the cross-straps of one only of the two 
colours, (either A or B), but in doing so it has been found 
that where the ends of the cross-straps have been inter¬ 
woven with the banding of the different colour, for instance, 
where the strap threads of the colour A are woven to a 
banding of colour B, specks or spots appear, usually irregu¬ 
larly, in the outer surface of such banding, due to the pres¬ 
ence, in that surface, of parts of the cross-strap warp 
threads of another colour. A similar defect would occur, 
to a less extent, where in a webbing woven in known man¬ 
ner, a banding is itself of two colours (as for instance in a 
striped banding) and where the strap warps as they inter¬ 
mingle with the banding warps, at the binding-in, are of 
different colour to the adjacent banding warps. 

Again, were a webbing to be woven in known manner with 
both bandings of the same colour and with some of the 
strap warps of another colour, the same defect would occur, 
i. e. specks or spots of that other colour would appear in 
the outer surface of the banding at the bindings-in of the 
cross-straps. 

The Object of This Invention is to provide a method of 
weaving ladder webbing which eliminates the said defect, 
and by which it is possible to have the outer bandings of 
different colours (whether each is of a simple colour or not); 
or of the same colour and with some strap warps of another 
colour; without specks or spots appearing in the outer 
surface of a banding. In other words, the invention con¬ 
templates any ladder webbing in which the cross-straps 
have stripes of a different colour from a banding, which do 
no appear in the outer surface of that banding. 
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According to the Invention, at the connection of a cross- 
strap with a banding, some of the strap warps jjire lifted 
into the banding so as to appear in the outer surfac^ thereof, 
whilst the others are held to the inner surface thereof. 

As applied to a webbing having woven cross-sfraps and 
having one banding of one colour and the other banding of 
another colour (which is its principal application as at 
present contemplated) the invention is characterized in that 
the strap warps are some of the one colour and! some of 
the other colour, and in that, at a binding-in, thise strap 
warps of the same colour as the banding are lifte<i into the 
banding and bound therein by the banding wefl;, whilst 
those strap warps of the other colour are caused t^ form a 
shed on the inner surface of the banding and are bound 
thereto by the strap weft. I 

The result of this arrangement is that, those warij) threads 
of a cross-strap which are in the outer surface of a jbanding, 
being of the same colour as that banding, are nojt notice¬ 
able by any contrast of colour. I 

The cross-strap when woven will be woven withj or by a 
weft separate from those used in the bandings, ai^d at the 
bindings-in such weft will engage only those stra^ warps 
which are not lifted into the banding. j 

In Preferred Embodiments of the invention, tpe warp 
threads of the cross-straps alternate in color; that i^ to say, 
alternate warp threads of a strap are of the colout of one 
banding, whilst the intermediate warp threads of tjie strap 
are of the colour of the other banding; and in the |)inding- 
in of the cross-straps with the bandings, the altemafte strap 
warp threads say of colour A, are shedded into the ^nding 
of colour A, whilst the intermediate strap warp thteads of 
colour B are bound against such banding A; and! on the 
other hand, the intermediate strap warp threads of colour 
B are shedded into the banding of colour B, wl^ilst the 
alternate strap warp threads of colour A are bound jagainst 
such banding B; all the strap-warps being themselvei^ woven 
together by a strap weft, which may be the same iii colour 
as one of the bandings. | 



18 


In an Example of the Invention, the improved webbing is 
made in a tappet or dobby loom, tappets being arranged 
for the weaving of a herring-bone or like pattern in the 
bandings, in known manner. There are two rows of woven 
cross-straps, in staggered relationship as in known manner, 
and the loom mechanism is arranged so that, during the 
connection of a strap to a banding, those strap warps of 
the same colour as the banding are lifted in the banding to 
be caught by the banding weft, the remainder being woven 
with the strap weft only. 

The webbing, in this example, is made on a four-shuttle 
loom having a separate shuttle for each banding and a fur¬ 
ther separate shuttle for each row of cross-straps. 

When the cross-straps are to be weftless, the shedding of 
the strap warps would cease between successive bindings- 
in, and the strap weft would “float’’.for the length of the 
unwoven strap. 

In Another Example of the Invention, the bandings are 
made tubular either at the bindings-in only, or for the full 
width of the banding; and, at any one binding-in, those strap 
warps of the same colour as a banding are lifted into and 
woven into the outer wall of ply of the tube, whereas those 
strap warps not of the same colour as the banding are 
woven into the inner wall or ply of the tube. When the full 
width of the banding is tubular, the banding could be in the 
form of a two-ply fabric with the two plies bound together. 

The invention may be incorporated in webbing made ac¬ 
cording to my earlier Patent No. 2141038, having long bind¬ 
ings-in, in which case the strap warps of a different colour 
from a banding would be those superimposed on the band¬ 
ing; as distinct from being woven into the banding by the 
banding weft. 

The Invention will now be described with the aid of the 
accompanying drawing, wherein: 

Fig. 1 is a longitudinal section of a short length of ladder 
webbing with woven cross-straps, embodying the invention, 
the webbing being shown prior to the snipping of the warps 
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between adjacent bindings-in, but with the bandi(ngs sepa¬ 
rated to an exaggerated extent for the sake of clearness. 

Fig. 2 is a broken’ transverse section of the upp^r banding 
shown in Fig. 1. | 

Fig. 3 is a diagrammatic cross-section of on$ banding 
of a ladder web illustrating how the banding can l|je formed 
tubular in the plane of the cross straps. j 

Fig. 4 is a longitudinal section through the finding-in 
portion of a banding in which only one shuttle is jused, this 
representing a specimen of ladder webbing acclording to 
the invention woven with two shuttles only, one| for each 
banding. j 

a is one outer banding and h the other outer banding of 
the webbing, each composed as usual of warp and weft. 
c, d are the warps of one row of cross-straps. The warps c 
are of one colour, say red, and the warps d of another colour, 
say blue. Assuming the banding a is red, then only the red 
strap warps c will be interwoven with banding a, Whilst the 
blue strap warps d will merely lie against the inner face of 
the banding a and be held thereto by the weft e of the cross¬ 
strap. Assuming the banding h is blue, then onljj- the blue 
strap warps d will be interwoven with banding h, whilst the 
red strap warps c will merely lie against the innfr face of 
the banding h and be held thereto by the strap we^t e. 

Usually each banding will be of one colour throughout, 
but it may be in more than one colour, i.e. warps of one 
colour and weft of another and the cross-strap waijps bound 
into such banding agreeing with one only of the| banding 
colours, and together giving a floral or ornamental pattern. 

Referring to Fig. 3, the banding a is made of tubular 
form in the lines of the cross-straps and each suchj part has 
an outer wall / and an inner wall g. In some exajmples of 
the invention having this characteristic, all the str^p warps 
may be woven into the inner wall g of the tube, jor if de¬ 
sired, some only will be woven into such inner Wall, the 
remainder being woven into the outer wall /. The fibst alter¬ 
native is illustrated on the left hand side of Fig. 3, whilst 

I 
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the second alternative is illustrated on the right hand side 
of that figure. In the first alternative, the strap warps 
may be of any colour since in no case does any of them ap¬ 
pear in the outer surface of the banding, whilst in the sec¬ 
ond alternative, those strap warps which are woven into 
the outer wall of the tube will be of the same colour as the 
banding, the others being of any other desired colour, for 
example, the colour of the other banding. 

Eeferring to Fig. 4, the banding warps lit are woven to¬ 
gether by the banding weft i, and the strap warps are di¬ 
vided into two groups j and k, those in the group j being 
the same colour as the banding warps h and those in the 
group k being of another colour. In the shedding of the 
strap warps during the binding-in, those in the group j are 
substantially on the outer face of the banding, being, as 
shown, up three picks and down one, whilst those in the 
group k are substantially on the inner face of the banding 
being up one pick and down three. With this arrangement 
as will be seen at x, wherever a strap warp of one colour 
appears in the outer face of the banding of another colour, 
there are two strap warps of that other colour to cover it. 

When the banding is made as a two-play fabric, or tubu¬ 
lar, for its full width, all the cross-strap warps may be 
woven into the inner ply or wall and therefore be of any 
colour, or some only will be woven into the inner wall and 
the others be lifted into the outer wall or ply, in which 
last case those lifted into the outer wall or ply will be of 
the same colour as such wall. 

The invention is also applicable to ladder webbing made 
according to the invention forming the subject of my prior 
Patent No. 2141038, or according to the inventions forming 
the subject of my prior Applications #203584 and 272,763. 
In all cases where the warps of the cross-straps are in two 
colours, those of one colour will be interwoven with the 
banding of corresponding colour, and those of the other 
colour only bound to the inner face of the same banding. 
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What I claim is: I 

1. Integrally woven Ladder Webbing composed of two 

outer bandings connected joined by woven crods-straps, 
wherein the outer bandings are of different colours, and 
wherein one half of the cross-strap warps are of oi^e colour 
agreeing with the colour of one banding, and the other half 
are of another colour agreeing with the colour of tjhe other 
banding, and wherein at a binding-in of a strap toj a band¬ 
ing, the strap warps of like colour to the banding a^e inter¬ 
woven with such banding, whilst the other strap w^rps are 
only bound to the inner face of the banding, no portion of 
the cross-strap warps of one colour showing thrc^ugh the 
banding of the other colour. | 

2. Ladder Webbing composed of two outer bindings, 

joined by woven cross-straps in two rows, those scraps in 
one row lying in staggered relationship to those in t^e other 
row; wherein the outer bandings are different inj colour; 
wherein the cross-straps contain warps of both such fcolours; 
and wherein the strap warps of each colour are botind into 
the banding of corresponding colour by the bandiig weft, 
but are merely bound to the inner face of the barlding of 
different colour by the cross-strap weft. i 

3. Ladder Webbing composed of two outer bindings 

joined by a single row of woven cross-straps between them 
wherein the outer bandings are different in colour; Vherein 
the cross-straps contain warps of both such coloulrs; and 
wherein the strap warps of each colour are bound into the 
banding of corresponding colour by the banding w^ft, but 
are merely bound to the inner face of the bandingj of dif¬ 
ferent colour by the cross-strap weft. i 

4. Ladder Webbing composed of two outer bandiiigs con¬ 
nected by cross-straps, and each banding being of moire than 
one colour, wherein the cross-straps are composed of warps 
of different colours, agreeing respectively with thos^ of the 
bandings, and wherein at a binding-in those strap warp 
threads of one colour are interwoven with a handing pos¬ 
sessing the same colour, and those strap warp threads of 
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the other colour are merely laid against and bound to the 
inner face of the same banding. 

5. Ladder Webbing composed of two outer bandings 
joined by cross-straps between them wherein at a binding- 
in of a cross-strap to a banding, the strap warps are di¬ 
vided into two groups, those of one group having been 
lifted into the banding and woven therein by the banding 
weft, and those of the other group merely having been held 
against the inner face of the banding by a strap weft. 

6. Ladder Webbing according to claim 5 wherein the 
strap warps of one group are different in colour from those 
of the other group and wherein those of each group are the 
same in colour as the banding into which they are lifted. 

7. Ladder Webbing wherein at the connection of a cross¬ 
strap with a banding, some of the strap warps are lifted 
into the banding so as to appear in the outer surface thereof, 
whilst the others are held to the inner surface thereof. 

8. Ladder Webbing composed of two outer bandings 
joined by cross-straps between them, wherein some of the 
cross-strap warps are of the same colour as a banding and 
others are of a different colour; wherein at a binding-in of 
a strap with a banding the banding is woven tubular, and 
wherein those strap warps of the same colour as the band¬ 
ing are woven into the outer wall of the tube whilst those 
of the other colour are woven into the inner wall of the 
tube. 

9. Ladder Webbing according to claim 1 wherein the 
bindings-in of each strap extend at least to the next strap 
in the same row. 

10. Ladder Webbing composed of two outer bandings 
joined together by cross-straps between them, wherein at 
least one of the bandings is a two-ply fabric and wherein 
the cross-straps contain warp threads of the colour of the 
outer ply, lifted into and woven in such outer ply, and other 
warp threads woven into the inner ply only. 

11. Ladder Webbing composed of two outer bandings 
joined by cross-straps between them, wherein some of the 


cross-strap warps are of the same colour as a j banding 
and others are of a different colour; wherein tjie strap 
threads at a binding-in are woven to tubular form, and 
wherein the outer wall or ply of the tube is wovenj into the 
banding by the banding weft. I 

12. Ladder Webbing composed of two outer landings 
joined by cross-straps between them wherein at least one 
of the bandings is a two-ply fabric and wherein tie cross- 
sti’ap warps are woven into the inner ply only. I 

13. Ladder Webbing composed of two outer bandings 

joined together by cross-straps between them, wijerein at 
least one of the bandings is tubular across its whole width 
and wherein the cross-strap warps are woven into ^he inner 
wall of the tube only. ' ! 

14. Ladder Webbing composed of two outer Ipandings 

joined together by cross-straps between them, wherein the 
bandings are of tubular form at the bindings-in jand the 
cross-strap warps are woven into the inner wall of |the tube 
only. j 

15. An integrally woven ladder construction consisting 

of two main webs having exterior faces of differiig color 
characteristics, connected at their interior faces ty cross 
members having color characteristics which include the 
color characteristics of both of the main webs as ia result 
of the cross members being constructed of warps | part of 
which possess the color characteristics of one main jweb and 
which are interwoven into only that main web, and t|ie other 
part of which possess the color characteristic of tbe oppo¬ 
site main web and which are interwoven into only jsaid op¬ 
posite main web, whereby each main web is free oi its ex¬ 
terior surface from the color characteristic of the opposite 
main web. i 

16. An integrally woven ladder construction consisting 
of two main webs having exterior faces of differiiiig color 
characteristics, connected at their interior faces ijy cross 
tapes having color characteristics which include t^ie color 
characteristics of both of the outer webs as a result of the 
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cross tapes being constructed of wefts and of warps part of 
which possess tiie color characteristics of one main web 
and which are interwoven into only that main web, and 
the other part of which possess the color characteristic of 
the opposite main web and which are interwoven into only 
said opposite main web, whereby each main web is free on 
its exterior surface from the color characteristics of the 
opposite main web. 

17. An integrally woven ladder construction consisting 
of two main webs having exterior faces of differing color 
characteristics, connected at their interior faces by cross 
tapes having color characteristics which include the color 
characteristics of both of the outer webs as a result of the 
cross tapes being constructed of wefts and of warps part 
of which possess the color characteristics of one main web 
and which are interwoven into only that main web, and the 
other part of which possess the color characteristic of the 
opposite main web and which are interwoven into only said 
opposite main web, while the warps which possess the un¬ 
like color characteristics of the main web extend over and 
adjacent to the inner surface of that main web, whereby 
each main tape is free on its exterior surface from the color . 
characteristic of the opposite main web. 

18. Ladder webbing composed of two outer bandings, 
joined by woven cross-straps in two rows, those straps in 
one row lying in staggered relationship to those in the 
other row; wherein the outer bandings are different in 
colour; wherein the cross-straps contain warps of both such 
colours; and wherein the strap warps of each colour alter¬ 
nate and are bound into the banding of corresponding colour 
by the banding weft, but are merely bound to the inner 
face of the banding of different colour by the cross-strap 
weft. 

In testimony whereof I have signed my name to this 
specification. 




GEO. P. FRENCH. 
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Oath, j 

Great Britain and N. Ireland, County of Lancaster, City 
of Manchester, ss: | 

George Frederick French, the above named petitioner, be¬ 
ing duly sworn deposes and says that he is a subject of 
The King of Great Britain, and resident of Manchester, 
England, that he verily believes to be the original, first, and 
sole inventor of the Improvements in Ladder "^K^ebbing, 
described and claimed in the annexed specification; that 
he does not know and does not believe that the skme was 
ever known or used before his invention or discovery there¬ 
of, or patented or described in any printed publiiation in 
any country before his invention or discovery thereof, or 
more than two years prior to this application, or |n public 
use or on sale in the United States for more than tivo years 
prior to this application; that said invention has jnot been 
patented in any country foreign to the United States on an 
application filed by him or his legal representatives or as¬ 
signs more than twelve months prior to this application; and 
that no application for patent on said improverjient has 
been filed by his or his representatives or assign^ in any 
country foreign to the United States, except as | follows: 
Great Britain, Application No. 10725, filed on the O^h April, 
1939. I 

GEO. F. FRENCH. | 

Sworn to and subscribed before me, this 16th dayi of June, 
1939. i 

GEORGE TAIT, 

Consul of the United States of America, 
Manchester, England, j 

(American Foreign Service, $2.00 Fee Stamp.) j 
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